PARLIAMENT OF THE REPUBLIC OF FIJI

PRIVILEGES COMMITTEE
TERMS OF REFERENCE

AUTHORITY

The Privileges Committee is a Select Committee of the
Parliament of the Republic of Fiji automatically convened
pursuant to Standing Order 123(1).

MEMBERSHIP
The membership is as set out in Standing Order 127 and
announced in the Speaker’s Communications on Friday 15

May 2015, with one substitution [Hon. Tupou Draunidalo
substituting Hon. Salote Radrodro].

MATTER FOR CONSIDERATION

A referral of a matter of privilege by Madam Speaker.
COMMITTEE WORK PLAN

To be endorsed at the first meeting taking into consideration

the Committee must report back to Parliament no later than
Thursday, 21 May 2015.



PROCESS
The Committee to call evidence as may be necessary.

The Committee to call the member accused of breach of
privilege to provide an explanation.

The Committee to call other relevant persons to provide
clarification.

The Committee to finalise and table its Report in Parliament.

MOTION TO BE MOVED IN PARLIAMENT



APPENDIX Il



Parliament of the Republic of Fiji

Privileges Committee Work plan

Referral of Matter by Madam Speaker on Monday 18 May 2015

Tuesday 19" May — Subject to Time of Adjournment
| 2.00pm | Committee to listen to recordings and discuss
| 3.00pm | Committee to Call Hon. Ratu Naigama Lalabalavu Al.*, IR
| 3.30pm | Committee to Call other persons | To Be confirmed
4.00pm | Committee to Deliberate on Question of Breach |
Close

Wednesday 20" May — Subject to Time of Adjournment
Committee to Consider Severity of Breach, if any
| 3.00pm | Committee to Consider Sanctions, If any & |

| 4.00pm Committee to finalise Recommendations and Committee

Report = |
Close

9.30am | Parliament to Sit

Committee Report to be tabled subject to Order Paper |
Tea Break
| Motion on Committee Report to be Moved subject to Order |
Paper iy
Parliament Adjourns for the Day

To be decided by Committee
Persons to be called in addition to Hon. Member, if any |

*All times are subject to adjournment of Parliament and other amendments made by the Honourable
Members of the Committee







Witnesses Called

1. Mr Vijay Narayan
2. Mr Semi Turaga
3. Hon. Ratu Naigama Lalabalavu






ELIGIBILITY OF ATTORNEY-GENERAL TO SIT _ON__ PRIVILEGES
COMMITTEE INQUIRY

| now wish to rule on a point of order raised by the Hon. Bulitavu
regarding the eligibility of the Attorney-General to sit on the Privileges
Committee inquiry as he was the mover of the motion referring the
allegation of breach of privilege to the committee.

A member may not sit on a committee if he or she has a direct pecuniary
interest or a personal interest in a matter under inquiry by the
committee. In my opinion, personal interest should be interpreted in the
very narrow sense of an interest peculiar to a particular person.

In this instance, the eligibility of the Attorney-General to sit on the
committee is acceptable because firstly, there is no claim of him having
a direct pecuniary interest in the inquiry, and secondly, in my opinion the
Attorney-General does not have a personal interest to the extent where
he might derive a personal benefit from the outcome.

In my view, the Attorney-General simply moved the motion on behalf of
the Government and may well have not moved it himself had the Prime
Minster been in attendance.

| therefore rule that there is no impediment to the Attorney-General
participating in the inquiry.

Finally, | take this opportunity to also advise Members that it would assist
the Committee’s process if Members refrained from further discussing
the matters under consideration in the House until the report is
presented. There will be ample opportunity to debate the issues after
that time.



Privilege Ruling

Last week the Hon. Roko Tupou Draunidalo raised a matter of privilege
in the House. | will now make my ruling.

The essence of the matter raised was that the requirements of the Public
Order Act requiring members to get a permit for holding public meetings
with constituents is an infringement of the rights of the Member.

In ruling on this matter, regard must be had to the principle of the
protection of the proceedings in Parliament. Members will be aware that
freedom of speech and debates on proceedings in Parliament enjoy
absolute protection. As well as debates in the Chamber, this protection
extends to proceedings in committees. It may be that a meeting with
constituents is related to the proceedings of Parliament—for example,
perhaps a meeting is to give a member information for them to use for a
speech in the House.

However, while members’ work with constituents is a very important
and a large part of their job as a Member of Parliament, it does not fall
within the definition of proceedings in Parliament and therefore
protected by Parliamentary Privilege.

The Public Order Act makes clear the requirement to obtain a permit and
all members are required to comply with, and are bound by, the

provisions of the law.

| therefore rule that there has been no breach of privilege in this matter.






Robati v Privileges Standing Committee - Judgment 1 [1994]
CKCA 2; CA 156.1993 (7 February 1994)

IN THE COURT OF APPEAL OF THE COOK ISLANDS
CA No. 156/93

BETWEEN
PUPUKE ROBATI
of Rarotonga, Member of Parliament
Plaintiff
AND

THE PRIVILEGES STANDING COMMITTEE
of the Parliament of the Cook Islands

First Defendant
AND
THE SPEAKER
of the Parliament of the Cook Islands

Second Defendant
Coram: Quilliam J.A. (Presiding)
Barker J A,
Dillon J.A.

Counsel: Mr McFadzien, Solicitor General and
Dr G.P. Barton Q.C. for Defendants
Mr B.H. Giles, Mr M.C. Mitchell and Mrs S.R.A. Anderson for Plaintiff

Hearing: 17 December 1993
Date of Judgment: 7 February 1994

JUDGMENT OF QUILLIAM J.A,

A motion by the Defendants to strike out an action commenced by the Plaintiff in the High Court
has been removed into this Court. It concers an important constitutional question which requires
determination as to the jurisdiction of the Courts to review the proceedings of Parliament.

It is necessary first to set out the facts alleged in the Plaintiff's Statement of Claim and it needs to
be noted that, for the purposes of an application to strike out, it must be assumed that the facts
alleged will be capable of proof.



The Facts

The Plaintiff is a member of the Cook Islands Parliament. The first Defendant is a Standing
Committee established by Parliament pursuant to its Standing Orders, The second Defendant is
the Speaker of the Parliament.

On 13 July 1993 the First Defendant ("the Committee") considered and made recommendations
to Parliament in Parliamentary Paper No. 9 ("Paper No. 9") in respect of disciplinary offences in
relation to Parliamentary conduct.

On 23 August 1993 the Plaintiff spoke in Parliament in a debate on what was known as
Parliament Paper No. 6 concerning a report on an audit of the country's financial statements. On
24 August the Speaker permitted Paper 9 to be tabled in the House. On 27 August Parliament
resolved to accept and adopt Paper 9 to be effective as and from the date on which it was tabled,
namely 24 August.

On 29 September 1993, in accordance with a resolution of Parliament, the Speaker issued a
summons to the Plaintiff requiring him to attend before the Committee to answer a charge
expressed in these terms:

"That the Honourable Member Dr Pupuke Robati, Member for Rakahanga be referred (o the
Privileges Standing Committee pursuant to the recommendations of the Privileges Standing
Committee following its meeting on 13 July 1993 and tabled in this House on Tuesday 24
August 1993 on the grounds that the Honourable Member Pupuke Robati made a wilfully
misleading statement in this House on Monday 23rd August 1993 when he alleged inter alia that
the Honourable Vincent Ingram, Member for Mikao/Panama-

(a) is being paid above his Member of Parliament salary in an amount exceeding $200,000;
(b) that this sum is being deducted from $7 million appropriated for ECIL;

(¢) and that the ECIL car in Auckland was not being utilised for the work of the Sheraton and
ECIL but family purposes.”

The Plaintiff appeared before the Committee in answer to the summons. He requested the right to
be represented by counsel, but this was declined. The Committee then considered the charge and
in due course made a finding that the actions of the Plaintiff did not amount to a deliberate act to
mislead the House and the public.

The Committee then submitted a report to Parliament on the hearing of the charge and,
notwithstanding its findings, recommended that the Plaintiff be ordered to make himself
available in Parliament to:

"10.1 (a) Apologise fully to the Honourable Member Vincent Ingram for the misleading and
damaging allegations he made against the Honourable Vincent Ingram on 23 August 1993,



(b) Apologise fully to the members of the family of the Honourable Member Vincent Ingram for
the disparaging remarks Dr Robati made against that family on 23 August 1993.

(c) Fully and completely retract all those misleading, erroncous, and damaging allegations
against the Honourable Member Vincent Ingram and his family.

10.2 That the apology and retraction by the Honourable Member Dr Pupuke Robati are to be
acknowledged by the Chairman of the Privileges Committee.

10,3 That an approved copy of the set of apologies and retractions be broadcasted and publicized
over the National Radio, the Cook Islands Television and the Cook Islands News."

The Speaker then gave the Plaintiff notice to make the apologies referred to. On 19 October 1993
the Plaintiff was suspended from Parliament until such time as he tendered the apology referred
to,

It needs 1o be observed that the terms of Paper 9 have not been pleaded and so this Court is not
aware whether it created the offence with which the plaintiff was charged, nor whether it created
some lesser offence of misleading Parliament although without having done so wilfully. For
present purposes, however, the Court must assume that Paper 9 did at least create the offence of
wilfully misleading Parliament. It must also be noted that, in terms of the Speaker's summons to
the Plaintiff, it was pursuant to Paper 9 that the Committee was required to consider the charge
against the Plaintiff.

The Plaintiff’s Clai
On the basis of these allegations of fact the Plaintiff’s claim is:

1. That, in accordance with the principles of natural justice, he was entitled to be represented by
counsel at the hearing conducted by the Committee.

2. That, in accordance with Standing Orders, he could not in any event have been suspended
from Parliament for a period exceeding 7 days.

3. That as the resolution of Parliament adopting Paper 9 was made retrospective only to 24
August, it could not have given the Committee or Parliament power to deal with a charge in
respect of a matter oceurring prior to that date. The Plaintiff has accordingly claimed that the
proceedings and decisions of the Defendants in respect of what occurred were ultra vires, in
excess of jurisdiction and/or without jurisdiction and/or were unreasonable or unfair and has
sought declarations to that effect,

I'he Motion to Strike Out

By way of a preliminary response to the Statement of Claim the Defendants had moved to strike
out the Plaintiff's action on the ground that, in accordance with the Constitution, the High Court
does not possess jurisdiction to hear and determine the action or grant the declarations sought,



This motion raises the important constitutional question of the extent to which, if at all, the
Courts have the jurisdiction to review and pronounce upon the proceedings of Parliament, and it
will have been for this reason that the motion was removed into this Court.

The Statutory Provisions

The Plaintiff relies upon Articles 64 and 65 of the Cook Islands Constitution Act 1964, namely:

"64. Fundamental human rights and freedoms - (1) It is hereby recognised and declared that in
the Cook Islands there exist, and shall continue to exist, without discrimination by reason of race,
national origin, colour, religion, opinion, belief, or sex, the following fundamental human rights
and freedoms:

(a) The right of the individual to life, liberty, and security of the person, and the right not to be
deprived thereof except in accordance with law:

(b) The right of the individual to equality before the law and to the protection of the law;

(¢) The right of the individual to own property and the right not to be deprived thereof except in
accordance with the law:

Provided that nothing in this paragraph or in Article 40 of this Constitution shall be construed as
limiting the power of Parliament to prohibit or restrict by Act the alienation of Native land, (as
defined in section 2(1) of, the Cook Islands Act 1915 of the Parliament of New Zealand);

(d) Freedom of thought, conscience, and religion;
(e) Freedom of speech and expression;
(f) Freedom of peaceful assembly and association.

(2) It is hereby recognised and declared that every person has duties to others, and accordingly is
subject in the exercise of his rights and freedoms to such limitations as are imposed by any
enactment or rule of law for the time being in force, for protecting the rights and freedoms of
others or in the interests of public safety, order, or morals, the general welfare, or the security of
the Cook Islands.”

"65. Construction of law - (1) Subject to subclause (2) of this Article and to subclause (2) of
Article 64 hereof, every enactment shall be so construed and applied as not to abrogate, abridge,
or infringe or to authorise the abrogation, abridgement, or infringement of any of the rights or
freedoms recognised and declared by subclause (1) of Article 64 hereof, and in particular no
enactment shall be construed or applied so as to-

............

(d) Deprive any person of the right to a fair hearing, in accordance with the principals of
fundamental justice, for the determination of his rights and obligations before any tribunal or
authority having a duty to act judicially: or

(¢) Deprive any person charged with an offence of the right to be presumed innocent until he is
proved guilty according to law in a fair and public hearing by an independent and impartial
tribunal; or



{g) Authorise the conviction of any person or any offence except for the breach of a law in force
at the time of the act or omission;”

"(2) Every enactment, and every provision thereof shall be deemed remedial, whether its
immediate purpose is to direct the doing of anything that the enacting authority deems to be for
the public good, or to prevent or punish the doing of anything it deems contrary to the public
good, and shall accordingly receive such fair, large, and liberal attainment [[of the object]] of the
enactment or provision thereof according to its true intent, meaning and spirit."

"(3) In this Article the term "enactment” includes any Act of the Parliament of England or the
Parliament of Great Britain or the Parliament of the United Kingdom, being an Act in force in
the Cook Islands, and any regulation, rule, order, or other instrument made thereunder."

The Defendants place reliance on;

"34. Procedure

(5) Subject to the provisions of this Constitution, Parliament may from time to time make,
amend, and repeal Standing Orders for the regulation and orderly conduct of its proceedings and
the dispatch of business."

"36. Privileges of Parliament and of its members - (1) the validity of any proceedings in
Parliament or in any committee thereof shall not be questioned in any Court.

(2) No officer or member or Speaker of Parliament in whom powers are vested for the regulation
of procedure or the conduct of business or the maintenance of order shall in relation to the
exercise by him of any of those powers be subject to the jurisdiction of any Court,

(3) No member or Speaker of Parliament and no person entitled to speak therein shall be liable to
any proceedings in any Court in respect of anything said or any vote given by him in Parliament
or in any committee thereof,

(4) No person shall be liable to any proceedings in any Court in respect of the publication by or
under the authority of Parliament of any report, paper. vote or proceeding.

(5) Subject to the provisions of this Article, the privileges of Parliament and of the committees
thereof, and the privileges of members and the Speaker of Parliament and of the persons entitled
to speak therein may be determined by Act:

Provided that no such privilege of Parliament or of any commitiee thereof may extend to the
imposition of a fine or to committal to prison for contempt or otherwise, unless provision is
made by enactment for the trial and punishment of the person concemed by the High Court."

Reference also needs to be made to s.4A of the Legislative Assembly Powers and Privileges Act
1967:



"4 A Privileges of Assembly Subject to the provisions of the Constitution, the Assembly and the
Committees and Members thereof shall have, hold, enjoy and exercise the like privileges,
immunities and powers as are held, enjoyed and exercised by the House of Commons of the
Parliament of Great Britain and Northemn Ireland and by the Committees and Members thereof
whether such privileges, immunities and powers are held, possessed or enjoyed by custom,
statute or otherwise, and the Leader of the House may at any time give such instructions an may
be necessary to ensure the orderly progress of parliamentary business and which are authorised
or notified by the Assembly."

The jurisdiction of the High Court is contained in Article 47 of the Constitution and, in
particular, Article 47 (2):

"47(2) Except as provided in this Constitution or by law, the High Court shall have all such
jurisdiction, including jurisdiction (both civil jurisdiction, including jurisdiction in relation to
land, and criminal jurisdiction) as may be necessary to administer the law in force in the Cook
Islands.”

Finally in respect of the principal statutory provisions, reference was made to Article 9 of the
Bill of Rights 1688 (Eng.):

“That the freedom of speech and debates or proceedings in Parliament ought not to be impeached
or questioned in any Court of place out of Parliament.”

The Constitutional Principles

In a full and careful submission Dr Barton on behalf of the Defendants placed great reliance
upon the words of Article 36(1) set out above, and upon the cases in England in particular which
have, in effect, upheld the principle of the freedom of proceedings in Parliament from the
scrutiny of the Courts. | do not refer in detail to those cases because the general principle
appearing from them is well recognised and has not been contested in this case. The real
question, however, concerns what truly are the "proceedings” of Parliament and whether the
principle is absolute or permitting of exceptions.

I have derived considerable assistance from some decisions of Courts in countries which, like the
Cook Islands, have a written constitution. In particular, a decision, of the Supreme Court of
Zimbabwe is one with marked similarities to the present case. This was the case of Smith v
Mutasa & Another (1990) 1 LRC (Const.) 87. It concerned the former Prime Minister of
Zimbabwe (previously Southern Rhodesia) who was a member of the House of Assembly of the
new country. He had, while visiting the United Kingdom, made remarks derogatory of the black
people and their representatives in Zimbabwe. He was found guilty of a contempt of Parliament.
He subsequently made further remarks of a similar kind and was then suspended by the House of
Assembly for a year and deprived of his salary and allowances. He applied to the High Court for
an order restoring his salary and allowances. The Speaker gave a certificate that the matter was
one of privilege and the High Court held that the proceedings should thereupon be stayed on the
basis that they had been finally determined. On appeal from the decision the Supreme Court



allowed the appeal on the ground that there was no legal authority for the suspension of the
remuneration,

While the Supreme Court was prepared to uphold the right of Parliament to deal with matters of
privilege without scrutiny by the courts, and upheld also the principle of the supremacy of
Parliament, it drew a distinction in the case of Parliament having acted unlawfully and contrary
to its Constitution. In that case Parliament had the power to deal with Smith in respect of his
remarks as a matter of privilege, but none of the prescribed penalties for such a matter included
the power to suspend salary, Parliament had accordingly purported to act beyond its legal
powers, and the Supreme Court was prepared to accept jurisdiction 1o deal with the matter.

That decision is one of compelling persuasion in the present case. If it is the case that the
Committee purported to deal with the Plaintiff on 23 August for an offence which did not come
into existence until the following day (and for present purposes we must accept that it did so)
then the Committee was acting contrary to the provisions of Article 65(1)(g) and so in a manner
which was unconstitutional. In such circumstances it must be proper for the Court to intervene.

In Smith v Mutasa the Court summarised the position at p 94 in this way:

"The Constitution of Zimbabwe is the supreme law of the land. It is true that Parliament is
supreme in the legislative field assigned to it by the Constitution, but even then Parliament
cannot step outside the bounds of the authority prescribed it by the Constitution.”

This comment has obvious application to the present case.

To similar effect are the observations of Barwick CJ in Cormack v Cope [1974] HCA 28; (1974)
131 CLR 432 at p.453:

"Whilst it may be true the Court will not interfere in what 1 would call the intra-mural
deliberative activities of the Parliament, it has both a right and a duty to interfere if the
constitutionally required process of law making is not properly carried out."

And later, at p.464:

"Second, it is not the case in Australia, as it is in the United Kingdom, that the Judiciary will
restrain itself from interference in any part of the law-making process of the Parliament. Whilst
the Court will not interfere in what I have called the intra-mural deliberative activities of the
House, including what Isaacs called 'intermediate procedure’ and the ‘order of events between the
House, there is no 42 Parliamentary privilege % which can stand in the way of this Court’s
right and duty to ensure that the constitutionally provided methods of law making are observed."

While there may be considerable doubt as to the Plaintiff’s claim that he had the right to
representation by counsel before the Committee, there seems little doubt that, accepting the facts
as pleaded, there was never any constitutional right for Parliament to have dealt with the Plaintiff
for an offence which did not exist at the time it was alleged to have been committed, nor to have



imposed an indefinite suspension in the absence of any provision in the Constitution permitting
such a course.

Notwithstanding the characteristically thorough argument presented on behalf of the Defendants,
1 am satisfied that this Court has both the jurisdiction and the duty to allow the Plaintiff' s action
to proceed. Perhaps I should add that, if the facts are indeed as pleaded, then appropriate steps
could well be taken for the Defendants to correct what has happened without the need for the
action to proceed further.

The members of the Court being agreed on the result, the Defendants’ application to strike out is
declined, with costs to the Plaintiff.

QUILLIAM J.A.




Butadroka v Attorney-General of Fiji [1993] FJHC 55;
Hbc0208j.1993s (18 June 1993)
IN THE HIGH COURT OF FLJI

[AT SUVA]
CIVIL JURISDICTION

CIVIL ACTION NO. HBC0208 OF 1993
BETWEEN:
SAKEASI BUTADROKA
of Queens Road, Naboro, Fiji.
PLAINTIFF
AND
ATTORNEY-GENERAL OF THE
SOVEREIGN DEMOCRATIC

REPUBLIC OF FLJI
DEFENDANT

Mr. S. Stanton (Of the New South Wales Bar)with
Mr V. Parmanandam for the Plaintiff
Mr. A. Cope with Mr. W. Rigamoto for the Defendant

Date of Hearing: 7th, 8th, 9th and 15th of June, 1993
Date of Delivery of Judgment: 18th day of June, 1993

JUDGMENT

In the case before the court the Plaintiff, by way of Originating Summons seeks the following
Declarations:-

1. A Declaration that in the events that have occurred the suspension of the Plaintiff purported to be

pursuant to Standing Orders of the House of Representatives of Fiji (hereafter S.0.) and in
particular SO 66(4)(a) and/or SO 30(4) and 30(5) was:

(@) null and void and of no effect in that it was contrary to the manner and form of the SO; and

(b) was in excess of the jurisdiction conferred; and

(c) did not represent in fact or otherwise a proper exercise of a privilege or the adjudication
into the question of whether there had been a breach of the S.0. or any such privilege; and



(d) was null void and of no effect on account of the fact that the Plaintiff was denied natural
Jjustice in all the circumstances.

2. A Declaration that in the circumstances the suspension of the Plaintiff from attending the House of
Representative of Fiji was contrary to the Standing Orders in that there was:

(a) no ground available and/or applicable in respect of SO 30 in the circumstances;

(b) no certificate was sought nor produced in compliance with SO 30(3) in respect of the
alleged conduct of the Plaintiff amounting to a breach of privilege;

(¢) there was a total failure to comply with and/or implement the due observance of the
manner and form of the procedure of SO 30 and 31.

3. A Declaration that in the circumstances that have occurred the SO of the House of Representatives
of Fiji are or have the tendency to infringe the fundamental freedoms of the Constitution of
Fiji in that:

(a) they fail to ensure secure protection of law contrary to s.ll of the Constitution;

(b) they fail to provide and/or ensure freedom of expression contrary fo 5.13 of the
Constitution;

(c) they fail to allow and/or protect freedom of assembly and association and conscience contra to
ss.5 and 12 of the Constitution.

4. A Declaration that the suspension of the Plaintiff on the Report of the Select Committee of a
Privilege was null void and of no effect on account of the fact that the Plaintiff was denied
natural justice.

5. A Declaration that in the events that had occurred the Plaintiff having been dealt with and
suspended from attending the House of Representatives for 3 (THREE) days such suspension
to occur on and from 20th April, 1993 the matter was of at an end and all parties were Sunctus

officio."

The facts are as follows. The Plaintiff is the elected member for the Constituency of Rewa
Province in the House of Representatives in the Parliament of Fiji. During the April 1993 sittings
of the Parliament the Plaintiff took part in the debates of the House of Representatives. On
Monday the 19th of April members of the House spoke against the Plaintiff because of alleged
opinions he held in relation to a prominent member of Fijian society. After the moming tea
adjournment the Plaintiff was accused in the House by some members of creating instability
within Fiji, and damaging national unity. Reference again was made to the Plaintiff's opinion
concerning the respected member of Fijian society.

During the course of debate the Plaintiff took offence at the accusations made against him, and
when he replied he spoke in equally strong terms in defence of himself. During the course of the
Plaintiff's reply, the Speaker began to interrupt him and called him to order. The interruptions by
the Speaker increased and eventually the Plaintiff and the Speaker began to raise their voices and
shouted at each other, The House then adjourned,



On Wednesday the 21st of April the House of Representatives reconvened and the Plaintiff
resumed his speech. Shortly after resuming, another member of the House interjected with a
point of order which the Speaker began to adjudicate upon. The Plaintiff began to repeat the
matter raised by the interjecting member and was ordered by the Speaker to withdraw certain
remarks made by him. The Plaintiff questioned the Speaker in this regard and then became
involved in another heated exchange with yet another member of the House. The Speaker again
reprimanded the Plaintiff and indicated that he would be stopped from speaking further if he did
not behave. The Plaintiff continued speaking and was interrupted by a member who sought a
ruling from the Speaker on a point of order. Debate then took place on the point of order which
had been raised. When the Plaintiff resumed his speech another member raised a further point of
order for the Speaker to rule on. The Speaker discontinued the Plaintiff's speech and the Plaintiff
again remonstrated with the Speaker over being discontinued. The Speaker then ordered the
Plaintiff to leave the House which he did.

After the luncheon adjournment on that day the Plaintiff was advised in writing that he had been
suspended from the House of Representatives for three sitting days and that he could resume his
seat on Monday the 26th of April.

When the Plaintiff resumed his seat on the moming of Monday the 26th of April he was served
with a copy of a report of the Select Committee of the House of Representatives on Privileges
concemning his alleged breach of privilege in the House on Wednesday the 21st of April.

The report recommended that the Plaintiff be suspended from the House of Representatives for
the June/July sittings of the Parliament. The House then resolved in accordance with the
recommendation and the Plaintiff is now so suspended.

The issues to be determined in this case are as follows:-

1. To what extent, if at all, are the actions of the Speaker, committees and members of the House of
Representatives within the internal proceedings of the House, subject to the scrutiny and
control of the High Court?

2. Do all the general provisions of the Constitution of Fiji apply to the internal proceedings
and privileges of the Parliament, in particular Sections 11, 12, 13, 14 and 15 set out in Chapter
2 therein?

3. Did the manner in which the Speaker applied the Standing Orders of the House of
Representatives against the Plaintiff, and his ultimate suspension from the House of
Representatives amount to a violation of his guaranteed constitutional rights set out in Ss. 11,
12, 13, 14 and I5 of the Constitution, and thus render the Plaintiff’s suspension void?

4. Are the Standing Orders of the House of Representatives unconstitutional?

The Standing Orders of the House of Representatives could fairly be described as occupying the



position of the statute law of the House relating to its internal proceedings. They are to all intents
and purposes rules for regulating the procedure of the House of Representatives, their chief
characteristic being to make provision for the efficient and effective progress of the business of
the House by checking and limiting the opportunities for debate.

The Standing Orders are concerned to sec that all the members of the House of Representatives
are given an opportunity to participate in the debates of the House. The position and role of the
Speaker in this scheme is to act as a neutral referee whose duty is to ensure fair play in this
regard. As one of the principal features of Parliament is debate, the position and powers of the
neutral Speaker are of paramount importance with regard to the limiting of debate.

The power to limit and control debate is set out in Standing Order 39. Under that Standing Order
the Speaker is vested with a wide discretion in order to ensure equal opportunity and fair play
during the debates of the House. An adjunct to this is the power of the Speaker to enforce his
decisions and maintain the order of the House. The ultimate authority on the matter of order etc.
is the House itself, however, the Speaker occupies the position of Chief Executive Officer of the
House by whom the rules set out in the Standing Orders are enforced. Standing Order 42 invests
the Speaker with wide powers and discretion in dealing with breaches of order. This ranges from
reprimanding a member and discontinuing his speech, to suspending him from the House.
Standing Order 42(8) empowers the House of Representatives to deal with any breach of order of
the House in any way it thinks fit,

Closely associated with the application of Standing Orders with regard to the maintenance and
control of the order of the House of Representatives is the application of the privileges enjoyed
by the members. I can do no better than quote from the 21st edition of "PARLIAMENTARY
PRACTICE" by Mr. Erskine May at page 69 in this regard. At that page the learned author
states;-

"3 Parliamentary privilege & is the sum of the peculiar rights enjoyed by each House
collectively as a constituent part of the High Court of Parliament, and by Members of each
House individually, without which they could not discharge their functions, and which exceed
those possessed by other bodies or individuals. Thus privilege, though part of the law of the
land, is to a certain extent an exemption from the general law. Certain rights and immunities
such as freedom from arrest or freedom of speech belong primarily to individual Members of
each House and exist because the House cannot perform its functions without unimpeded use
of the services of its Members. Other such rights and immunities such as the power to punish
for contempt and the power to regulate its own constitution belong primarily to each House as
a collective body, for the protection of its Members and the vindication of its own authority
and dignity. Fundamentally, however, it is only as a means to the effective discharge of the
collective functions of the House that the individual privileges are enjoyed by Members. When
any of these rights and immunities is disregarded or attacked, the offence is called a breach of
privilege and is punishable under the law of Parliament.”

If a member breaches the privileges of the House he is then liable to be punished under Standing
Orders,



One of the privileges of Parliament is the right to the exclusive cognizance of its own internal
proceedings. Such principle was clearly established in England in 1689 with the enactment of
Article 9 of the Bill of Rights, Article 9 states:-

"That the freedom of speech and debates or proceedings in Parliament ought not to be
impeached or questioned in any court or place out of Parliament.”

This had the effect of making the House of Commons in England the sole Judge of its own
proceedings and empowering it to settle its own code of procedure. The House of Commons thus
became the sole Judge of the lawfulness of its own proceedings and was able to depart from its
own procedure without having such departure questioned in a court of law. This was the case
even where the procedure of the House, or the right of the member to take part in the
proceedings of the House was ensured under statute.

In BRADLAUGH v GOSSETT (1883-4) 12 QBD 271 the court gave unqualified recognition to
the principle obtaining under the Bill of Rights by authoritatively pronouncing on its own
incompetence (o inquire into the internal proceedings of the Houses of Parliament.

With regard to the House of Commons procedures, COLERIDGE C.J, at 274 said that the
House:-

"veneetts for certain purposes and in relation to certain persons it certainly is, and is on all
hands admitted to be, - the absolute judge of its own privileges, it is obvious that it can, af least
Jor those purposes and in relation to those persons, practically change or practically supersede
the law."

His Lordship Mr. Justice Stephen expressed the view that even if the House of Commons
prohibited a member of the House from doing what a statute required him to do, and in order to
enforce the prohibition, excluded the member from the House, the Court had no power to
interfere. In this regard. he said at p.278:-

"I think that the House of Commons is not subject to the control of Her Majesty's Courts in its
administration of that part of the statute-law which has relation to its own internal
proceedings, and that the use of such actual force as may be necessary to carry into effect
such a resolution as the one before us is justifiable.......... The whole of the law and custom of
Parliament has its original from this one maxim, ‘that whatever matter arises concerning
either House of Parliament ought to be examined, discussed, and adjudged in that House to
which it relates, and not elsewhere.”

Further, at p.280 he said:-



"It seems to follow that the House of Commons has the exclusive power of interpreting the
statute, so far as the regulation of its own proceedings within its own walls is concerned; and
that, even if that interpretation should be erroneous, this Court has no power to interfere with
it directly or indirectly."

The proceedings of the Houses of Parliament relate to the formal actions such as the business of
the House of which a principal aspect is debate. A member takes part in the proceedings of the
House by debating, and voting etc. The House of Commons Select Committee on the Officials
Secret Act in 1938-39, when reporting on the meaning of the term "proceeding” described it as
covering:-

"......both the asking of a question and the giving of written notice of such question, and
includes everything said or done by a Member in the exercise of his functions as a Member in
a committee of either House, as well as everything said or done in either House in the
transaction of Parliamentary business. Officers of the House take part in its proceedings
principally by carrying out its orders, general or particular. ........While taking part in the
proceedings of a House, Members, officers and strangers are protected by the same sanction
as that by which freedom of speech is protected, namely, that they cannot be called to account
for their actions by any authority other than the House itself."

See "PARLIAMENTARY PRACTICE" by E May 21st Ed. at p.92.

The question of jurisdiction between the Court and the Houses of Parliament in relation to their
privileges and proceedings is not new, but has been litigated at various times over the past 500
years.

From the mid 1400s attempts were made by litigants to have the High Court intervene in
questions concerning the privileges and proceedings of Parliament. These attempts were always
unsuccessful, the court holding that there was a body of law known as the Law of Parliament
which was not part of the general law and was therefore not known to the common law of the
realm and was thus not justiciable nor reviewable by the courts of judicature.

In the 19th century the court continued to hold that the proceedings and privileges of the Houses
of Parliament were part of the Law of Parliament and not part of the general law, and thus not
reviewable in the High Court.

In 1836 in STOCKDALE v HANSARD 3 state TR NS 748, the court accepted that the House of
Commons had exclusive jurisdiction over its own internal proceedings and privileges, and that
the court could only determine whether a particular claim fell within that category and inquire no
further,

As mentioned previously the case of BRADLAUGH V GOSSETT (1883-4) 12 QBD 271,
established that in matters relating to its own internal management, procedure and privileges the
House of Commons had an exclusive jurisdiction which was not reviewable by the High Court
even if the House wrongly interpreted a statute prescribing rights within the House itself. This



would also apply to Standing Orders,

In recent times in the United Kingdom the courts have continued to recognise the need for an
exclusive jurisdiction of the Parliament in this area as being necessary for the maintenance of the
dignity of the Houses of Parliament. The courts have held that when a matter is a proceeding of
the House of Commons commencing and terminating within the House itself it is outside the
jurisdiction of the court. However the view has been expressed that if a proceeding of the House
affected the rights of persons exercisable outside the House, the jurisdiction of the court might be
invoked so as to inquire whether the act complained of was duly covered by the privilege of the

House.

In BRITISH RAILWAYS BOARD v PICKIN (1973) QBD 231, Lord Denning said at p.231:-

"In my opinion it is the function of the Court to see that the procedure of Parliament itself is
not abused, and that undue advantage is not taken of it. In so doing the court is not
trespassing on the jurisdiction of Parliament itself. It is acting in aid of Parliament, and, I
might add in aid of justice.”

As powerful a statement as that is in going against the established principle of the inviolability of
the internal proceedings of Parliament by the courts, and by as eminent & jurist as Lord Denning,
the House of Lords (See (1974) WLR 208) in overruling the decision in that case took an equally
strong opposing view re-affirming the traditional position based on the 19th century authorities
that a court could not inquire into the internal proceedings of Parliament. Lord Reid held that the
authorities for the past century supported that conclusion. Lord Simon of Glaisdale held that any
other conclusion would impeach the proceedings of Parliament contrary to Article 9 of the Bill
of Rights.

In R v THE SECRETARY OQF STATE FOR TRADE AND OTHERS, Exp. ANDERSON (1983)

2 ALL ER 233 Dunn LJ held that for a court to inquire into what had been said or done within
the walls of Parliament during its proceedings for the purposes of Judicial Review of those
proceedings, would be contrary to Article 9 of the Bill of Rights.

The Development of the case law in the United Kingdom over the last 500 years is clear. The
High Court will not, in fact considers that it cannot, inquire into the internal proceedings and
privileges of the Houses of Parliament even where the House, or an officer of the House has
misinterpreted or misapplicd the statute law, or, | might add, the rules of The House itself under

Standing Orders.
POSITION IN FLJI
I now turn to consider firstly the relevant statute law as applies in Fiji.

Section 2 of the 1990 Constitution states:-



"This Constitution is the supreme law of Fiji and if any other law is inconsistent with this
Constitution, that other law shall, to the extent of the inconsistency, be void. "

Section 61 of the Constitution recognises the supremacy of the Constitution within the realm of
law making for Fiji. Section 61 states:-

"Subject to the provisions of this Constitution, Parliament may make laws for the peace, order
and good government of Fiji."

These sections make clear that a law enacted by Parliament which breached the provisions of the
Constitution would be void and of no effect. Parliament in its legislative role is thus clearly
subordinate 10 the provisions of the Constitution with respect to law making for Fiji in general.
While Section 61 addresses itself to the legislative power of the Parliament for Fiji as a whole,
Section 63 focuses on regulating the internal procedures of cach of the Houses of Parliament.
Section 63(1) states:-

"S.63(1) Subject to the provisions of this Constitution, each House of Parliament may regulate
its own procedure and may make rules for that purpose, including, in particular, the orderly
conduct of its own proceedings.”

This subsection gives the mandate to each House of Parliament to regulate its own procedure and
make rules relating thereto, subject to the provisions of the Constitution, This would appear to be
the subsection under which the Standing Orders of the House of Representatives are made, as
these orders deal with matters such as the transaction of the business of the House, order of
business, debating and passing of bills, committees etc. Standing Orders along with
Parliamentary Practice and Rulings of the Speaker from the Chair form the rules of procedure for
regulating the smooth flow of the business of the House. The House can make, amend and alter
any of its rules or orders in this regard provided that such rules or orders do not offend or violate
the provisions of the Constitution applicable under that subsection.

Thus, it would appear that under that Section 63(1) the same principles apply to each of the
Houses of Parliament internally as apply to the Parliament externally under Section 61, to the
extent that any Standing Order or Rules of Procedure which are inconsistent with, or violate an
applicable provision of the Constitution, would be void and of no effect.

Under Section 63 (3) Parliament is empowered by the Constitution to provide for the Powers,
Privileges and Immunities of each House, its Members and Committees. Section 63 (3) states:-

"Parliament may, for the purpose of the orderly and effective discharge of the business of
each House, make provision for the powers, privileges and immunities of each House and the
committees and members thereof."



This subsection would appear to be that which confers on the Parliament the power to grant to
each House, its committees and members their privileges and immunities in addition to the
powers 1o apply and enforce their own Standing Orders and regulations made under Section
63(1). For example, the power of the Speaker under Standing Orders to limit debate, keep order
and suspend a member from the House etc. It is interesting to note that this subsection is not
made subject to the provisions of the Constitution.

How have the courts in Fiji interpreted the application of Section 63 of the Constitution to the
internal proceedings of Parliament? In 1973 in the case of JAMES MADHAVAN v JOHN NIEL
FALVEY AND OTHERS 19 FLR 140, the Fiji Court of Appeal was called upon to consider this
question. While dealing with the provisions of the 1970 Constitution, those provisions are in
identical terms to their counterparts in the 1990 Constitution, For the sake of ease | will refer to
the sections considered in that case by their Section numbers in the 1990 Constitution. In that
case the manner in which the position of the Speaker of Parliament was occupied during a
sittings of the House of Representatives was challenged in the High Court. The Defendants were
successful in having the Plaintiffs application struck out as disclosing no reasonable cause of
action on the grounds that the matter related to the internal proceedings of the House of
Representatives which were not cognizable in the High Court. The Plaintiff appealed to the
Court of Appeal.

The facts of the case were that the Appellant was a member of the House of Representatives. At
the end of a duly convened sittings the Speaker adjourned the House under Standing Orders. The
Respondents objected to the adjournment and physically took over the House and the fifth
Respondent purported to sit as Deputy Speaker. The Appellant sought amongst other things a
Declaration from the High Court that the actions of the fifth Respondent in physically taking
over the chair of the Speaker, and sitting as Deputy Speaker when the Speaker was still present
was a breach of Section 67(1) of the Constitution. Section 67(1) states:-

"The Speaker or in his absence the Deputy Speaker or in their absence a member of the

House of Representatives (not being a Minister or Assistant Minister) elected by the House for
the sitting or sittings shall preside at any sitting of the House."

The Court of Appeal held inter-alia that:-

1. The privilege of the House of Representatives to control its own proceedings had become part of the
Law of Fiji unless the Constitution otherwise required, and,

2. The House of Representatives had exclusive control over its own internal proceedings under
Section 63 (1) of the Constitution, and,

3, The decision as to whom should preside as Speaker of the House was exclusively one of
internal procedure and not reviewable in the Court.



Their Lordships took the view that by Section 2 of the Constitution it was the supreme law of Fiji
and that to the extent that the privilege of the House of Representatives having control over its
own proceedings, was inconsistent with the Constitution then, to the extent of the inconsistency
the privilege would be void. However, their Lordships held that the internal proceedings of the
House of Representatives could not be inquired into by the court. In relation to the alleged
breach of Section 67(1) of the Constitution by the Respondents, their Lordships stated that the
court could only ascertain whether the requirements of Section 67(1) had been met in so far as
the Speaker, Deputy Speaker or an elected member had in fact presided at the sittings. Such a
view would be in accordance with the requirements of the Constitution in relation to its
application to the privilege of Parliament to control its own proceedings. The application of that
principle did not however extend to reviewing the internal proceedings by which one of the
persons mentioned in Section 67(1) came to so preside, or the manner in which they came to so
preside. That was a matter for the House of Representatives itself to determine free from the
interference of the court.

In this regard their Lordships said at p. 148 lines D-G and following:-

"With respect we agree entirely with what the Chief Justice has said there about the purpose
of Article 57(1) [S.67(1)] being to ensure that there will be someone to preside over the sittings
of the House. At least in part, it is procedural but, unlike most procedural matters, it has been
made a part of the Constitution. That being so, it must be a provision of the Constitution
within the wording of Article 97 [S.113] and contravention of its terms may, provided the other
requirements of Article 97 [S.113] are fulfilled, be the subject of an application to the Supreme
Court under that Article. The Court would have jurisdiction to ascertain whether there had
been a contravention. The Constitution is, by Article 2 thereof, the supreme law, and to any
extent that the <@ Parliamentary privilege & was inconsistent with it, but only to that extent,
the privilege would be void.

It is to be noticed that in an example given by Stephen J. in BRADLAUGH V GOSSETT
(supra) at p.278, he says -

"The legal question which this statement of the case appears to me to raise for our decision is
this:- Suppose that the House of Commons forbids one of its members to do that which an Act
of Parliament requires him to do, and, in order fo enforce its prohibition, directs its executive
officer to exclude him from the House by force if necessary, is such an order one which we
can declare to be void and restrain the executive officer of the House from carrying out? In
my opinion, we have no such power. I think that the House of Commons is not subject to the
control of Her Majesty's Courts in its administration of that part of the statute-law which has
relation to its own internal proceedings, and that the use of such actual force as may be
necessary fo carry into effect such a resolution as the one before us is Justifiable.”

It is one of the functions of a Court so to construe the law as to avoid conflict, if that can
properly be done. The passage just quoted from the judgment of Stephen J. indicates that even
the statute law will not be examined by the Courts if it relates to the internal proceedings of
the House. We think it both permissible and proper to apply that approach to Article
57(1)[S.67(1)] and to hold that the basic requirements that the Speaker, Deputy Speaker or
elected Member shall preside are constitutional, and if material business is transacted at a



sitting of the House not so presided over it may be a contravention of the Constitution
challengeable (by a person qualified) under Article 97(S.113]. But the decision which of the
persons mentioned shall preside is essentially one of internal procedure, which must
necessarily be resorted to by the House in deciding the question. In that sphere the privilege
mentioned continues to operate and the Courts may not inquire whether the House has
interpreted the law correctly or not."

Thus, as I understand it, the decision in Madhavan's case established that the privilege of the
House of Representatives of Fiji to control its own internal proceedings was part of the law of
Fiji. Also, the House of Representatives has exclusive control over its own internal proceedings.
As such, the internal proceedings of the House of Representatives are not subject to the
jurisdiction of the Court. The High Court can only inquire into the internal proceedings of the
House where it can do so in its capacity as guardian of the Constitution, and that will only be
where the internal proceedings of the House are specifically provided for in the Constitution,
such as found in Section 67(1) where the Constitution specifically sets out the requirement that
someone must preside at a sittings of the House of Representatives and defines whom it is that
should preside. The jurisdiction of the court (o inquire in such an instance being based on the fact
that a part of the internal procedure of the House of Representatives has been specifically
incorporated as a provision of the Constitution.

It follows from this, that where a procedure of the House of Representatives is not specifically
incorporated into the Constitution then the High Court has no jurisdiction to inquire into the
internal proceedings of the House. From this it would further follow that the manner of the
application of Standing Orders by the Speaker, and the activities of the privileges committee, in
matters concerning the internal proceedings of the House of Representatives, unless specifically
provided for in the Constitution, are not cognizable in the court.

Other relevant legislation which should be considered as supportive of this view is Article 9 of
the Bill of Rights of 1689. By virtue of Section 22(1) and Section 24 of the Supreme Court Act
Cap 13, Article 9 of the Bill of Rights is part of the Law of Fiji. That Article clearly established
the supremacy of Parliament with regard to the control of its own proceedings, and not having
them called into question in the courts of law,

Also the Parliamentary Powers and Privileges Act Cap.5 is relevant. Section 28 of that Act
states:-

"Neither the Speaker, Deputy Speaker, President or Vice President nor any other officer of
Parliament shall be subject to the jurisdiction of any court in respect of the exercise of any
power conferred on or vested in such officer by or under this Act."

Clearly, the intention of Section 28 is that the activities of the named officers with regard to the
intemal proceedings of the House of Representatives are not subject to the jurisdiction of the
Court,



Mr. Stanton, on behalf of the Plaintiff made a number of submissions which can be categorised
conveniently as follows:-

1. That the Plaintiff's suspension from the House of Representatives under the Standing Orders was void
in that the procedure as set out in the Standing Orders had not been properly followed by the
Speaker and the Privileges Committee.

2. That the actions of the Privileges Committee in inquiring into and recommending the
Plaintiff's further suspension from the House of Representatives for the June/July sittings
amounted to a breach of one of his fundamental rights guaranteed under Section 4 of the
Constitution and set out in Section 11(8).

3. That the Standing Orders of the House of Representatives in themself were unconstitutional in
that they breached the Fundamental Freedoms set out in Sections 11, 12, 13 and 15,

4. That the suspension of the Plaintiff from the Parliament amounted to a breach of the
Fundamental Freedoms guaranteed to him under Sections 12, 13, 14 and 15 of the Constitution.

Mr. Stanton filed written submissions in this case. | have read them and find that the questions
raised therein for determination can best be answered on the grounds of general principle.

Central to the determination of the questions before the Court is a consideration of Section 63(1)
and (3) of the Constitution. Of crucial importance is the decision in Madhavan's case. The Fiji
Court of Appeal authoritatively pronounced on matters similar to those raised in this case. The
court there construed and applied Section 63(1) of the Constitution,

The decision in that case being a decision of the Court of Appeal is binding on this Court.

As | have mentioned previously, Madhavan's case decided that the Privilege of the Houses of
Parliament having exclusive control over their own internal proceedings was part of the law of
Fiji, and, that under Section 63(1) of the Constitution the House of Representatives had exclusive
control over its own internal proceedings. As also has been noted, Section 63(1) is expressed as
being, "Subject to the provisions of this Constitution......". How did the Court of Appeal
approach the application of those words to the matter before it? This would seem to be set out at
p.148 of the decision which 1 have referred to at pp. 21 and 22 herein. The words "...even the
statute law,..." have significant meaning in relation to the questions to be answered in this case.
Mr. Stanton submitted that Madhavan's case clearly decided that while the House of
Representatives had exclusive control over its own internal proceedings, Section 63(1) also
clearly established that those internal proceedings were subject {0 all the provisions of the
Constitution, and that when an internal proceeding of the House breached any of the provisions
of the Constitution, and in particular the Chapter 2 provisions (which set out the Fundamental
Freedoms in Sections 11, 12 13, 14 and 13), then those proceedings would be void. He submitted
that clearly the Chapter 2 provisions applied to the internal proceedings of the House of
Representatives and that if any of those provisions were breached during the course of the
proceedings of the House then the High Court could rightfully and properly intervene and



adjudicate on the correctness or otherwise of those proceedings. He submitted that Madhavan's
case at p. 148 line D where their Lordships said:-

"The Constitution is, by Article 2 thereof, the supreme law, and to any extent that the
< Parliamentary privilege & was inconsistent with it, but only to that extent the privilege
would be void."

was ample authority for that proposition.

Mr. Cope on the other hand, submitted that what might be called the narrow construction to
Section 63(1) applied. He submitted that because the decision in Madhavan's case affirmed that
the House of Representatives had exclusive control over its own internal proceedings, such
proceedings were subject only to the Constitution where the Constitution specifically referred to,
and provided for the proceedings of the Parliament, such as found in Section 67(1). He said that
in that Section the Constitution clearly referred to the office of the Speaker and who should
occupy that position. and that it was only where specific provision was made, such as in that
section, that the Constitution applied to the internal proceedings of the House of Representatives,
He emphasised that Madhavan's case was not an authority for the proposition that all the
provisions of the Constitution such as found in Chapter 2, applied to the internal proceedings of
Parliament. In support of his submission he referred the court to page 148 of their Lordship's
judgment where the court said:-

"veneven the statute law will not be examined by the Courts if it relates to the internal
proceedings of the House. We think it both permissible and proper to apply that approach to
Article 5S7(1)[S.67(1)] and to hold that the basic requirements that the Speaker, Deputy Speaker
or elected Member shall preside are constitutional, and if material business is transacted at a
sitting of the House not so presided over it may be a contravention of the Constitution
challengeable (by a person qualified) under Article 97(S.113]. But the decision which of the
persons mentioned shall preside is essentially one of internal procedure, which must
necessarily be resorted to by the House in deciding the question. In that sphere the privilege
mentioned continues to operate and the Courts may not inquire whether the House has
interpreted the law correctly or not. It has often been said that this particular privilege is one
of necessity and it would lead to a chaotic situation if any member could rush to the Courts for
a declaration that the election of a member to preside was in some way defective.”

| believe that it is this question, i.e. the degree or extent of the application of the Constitution o
the internal proceedings of the House of Representatives, as per the construction of Section 63(1)
that is the nub of the case now before the court. It is the application of what | might call the
Madhavan principle that will be decisive to the matters raised for consideration here.

After reading Madhavan's case a number of times | am satisfied that the narrow application to the
construction of Section 63(1) as submitted by Mr. Cope is the only way to give effective legal
sense to the decision.




Sections 63(3) gives Parliament power, for the purpose of the orderly and effective discharge of
the business of each House to make provision for the powers, privileges, and immunities of each
House and the committees and members thereof. This section | believe arms and enforces the
procedures set out under Standing Orders. The powers and privileges created under this
subsection do not appear to be subject to the Constitution. Madhavan's decision in relation to the
House of Representatives maintaining exclusive control over its own proceedings would appear
to reflect this. I might also add that this subsection would appear to reflect the sentiments of 500
years of the common law, Article 9 of the Bill of Rights, and Section 28 of the Parliamentary
Powers and Privilepes Act.

Section 63(1) ensures that Standing Orders as drawn do not violate the Constitution with regard
to the procedural aspects of Parliament which are specifically set down in the Constitution. If the
Standing Orders do offend in this regard they may be challenged under Section 113, In such an
instance the court would have jurisdiction, to intervene, and, to the extent that the Standing
Orders were inconsistent with any specific procedural provisions of the Constitution, could strike
down the offending Standing Orders. However, where the Standing Orders do not offend the
Constitution in this regard the question of how the privileges of Parliament under Standing
Orders are applied, 1 believe, is purely an internal procedure of the House and in the light of
Madhavan's case, is clearly not subject to the jurisdiction of this Court.

I refer again to the judgment of Stephen J. in BRADLAUGH V GOSSETT 1883-4 12 QBD 271
at pp. 285-6 where His Lordship said:-

"The assertion that the resolution of the House goes beyond matter of procedure, and that it
does in effect deprive both Mr. Bradlaugh himself and his constituents of legal rights of great
value, is undoubtedly true if the word "procedure” is construed in the sense in which we speak
of civil procedure and criminal procedure, by way of opposition to the substantive law which
systems of procedure apply to particular cases. No doubt, the right of the burgesses of
Northampton to be represented in parliament, and the right of their duly-elected representative
to sit and vote in parliament and to enjoy the other rights incidental to his position upon the
terms provided by law are in the most emphatic sense legal rights, legal rights of the highest
importance, and in the strictest sense of the words. Some of these rights are to be exercised out
of parliament, others within the walls of the House of Commons. Those which are to be
exercised out of Parliament are under the protection of this Court, which, as has been shewn
in many cases, will apply proper remedies if they are in any way invaded, and will, in so doing
be bound, not by resolutions of either House of Parliament, but by its own judgment as to the
law of the land, of which the privileges of Parliament form a part. Others must be exercised, if
at all, within the walls of the House of Commons; and it seems to me that, from the nature of
the case, such rights must be dependent upon the resolutions of the House. In my opinion the
House stands with relation to such rights and to the resolutions which affect their exercise, in
precisely the same relation as we the judges of this Court stand in to the laws which regulate
the rights of which we are the guardians, and to the Jjudgments which apply them to particular
cases; that is to say, they are bound by the most solemn obligations which can bind men to any
course of conduct whatever, to guide their conduct by the law as they understand it. If they
misunderstand it, or (I apologise for the supposition) wilfully disregard it, they resemble
mistaken or unjust judges; but in either case, there is in my Jjudgment no appeal from their



decision. The law of the land gives no such appeal; no precedent has been or can be produced
in which any Court has ever interfered with the internal affairs of either House of Parliament,
though the cases are no doubt numerous in which the Courts have declared the limits of their
powers outside of their respective Houses. This is enough to justify the conclusion at which I
arrive,

We ought not to try to make new laws, under the pretence of declaring the existing law. But I
must add that this is not a case in which I at least feel tempted to do so. It seems to me that, if
we were to attempt 1o erect ourselves into a Court of Appeal from the House of Commons, we
should consult neither the public interest, nor the interests of parliament and the constitution,
nor our own dignity. We should provoke a conflict between the House of Commons and this
Court, which in itself would be a great evil;......"

I am of the opinion that provided the privileges set out in the Standing Orders do not breach a
specific Constitutional provision with regard to the procedure of the House of Representatives,
the court will go no further. The court will not examine the internal proceedings of the House of
Representatives to see if the application of the Standing Orders by either the Speaker or the
Privileges Committee was either incorrect in terms of its own procedure, or led to a breach of the
Chapter 2 provisions of the Constitution. As the Parliament under S. 63(3) is not subject to the
provisions of the Constitution in providing for its own powers and privileges etc, for the orderly
conduct of its business, | am of the opinion that the Chapter 2 provisions of the Constitution do
not apply to the internal proceedings of the House of Representatives as no specific
constitutional provision is made for the application of that Chapter to the proceedings of
Parliament. In my view the proper construction of Section 63 (1) of the Constitution is that the
High Court is concerned to see that the Standing Orders and their application conform to the
provisions of the Constitution where the Constitution specifically provides for the procedure of
the House. That is where the jurisdiction of the High Court ends. That being so, once the House
acts under Standing Orders then the jurisdiction of the court is satisfied. The manner of the
application of Standing Orders, whether in accordance with the procedures set out therein or not
is an internal matter within the walls of Parliament relating to the powers and procedure of the
House, and, in accordance with the decision in Madhavan's case is clearly not cognizable in this
court.

1 think that Mr. Cope's submission that Madhavan's case has established that the general
provisions of the Constitution, including the provisions of Chapter 2, do not apply to the internal
proceedings of the House of Representatives, and that those proceedings are only subject to the
Constitution where it specifically provides for the internal proceedings of the House, is a sound
analysis. Such an analysis makes sense of, and reinforces the reasoning and decision in
Madhavan's case. To come to the conclusion as submitted by Mr. Stanton on behalf of the
Plaintiff would mean that the court would have to scrutinise the internal proceedings of the
House of Representatives to see if a breach of the Chapter 2 provisions had occurred. This would
lead to precisely what the decision in Madhavan's case said that the court could not do. If the
provisions of Chapter 2 applied to the internal proceedings of the House those proceedings
would be open to investigation by the High Court every time a member alleged that the authority
of the House, its Committees or its Officers had violated those provisions either in the manner of
the application of Standing Orders themselves, or in any ultimate sanction imposed under them.



This could lead to every aggrieved member of the House who had been silenced, suspended or
otherwise dealt with under Standing Orders, alleging a breach of his Fundamental Freedoms
under Chapter 2 and seeking to have the High Court adjudicate on the internal proceedings of the
House that gave rise to the complaint. Clearly such an occurrence would be neither desirable nor
in the best interests of the Parliament. For this court to inquire into, and adjudicate on the
activities of the Speaker and the Privileges Committee in the application of the powers and
privileges set out under the Standing Orders, without a specific mandate to do so from the
Constitution, would involve in my opinion an unlawful invasion by the court into the
Constitutionally guaranteed right of the House of Representatives to regulate its own
proceedings, and, to provide for its own powers, privileges and immunities free from the
interference of the Court. I retumn 1o the dicta of their Lordships in Madhavan's case where at
page 148 they said:-

"It is one of the functions of the court so to construe the law as to avoid conflict if that can
properly be done."

I believe that to apply the authority of the decision in the Madhavan's case in the manner as
submitted by Mr, Cope fulfils their Lordships exhortation.

I am further fortified in this view by the dicta of Lord Morris of Borth-y-Gest in PICKIN v
BRITISH RAILWAYS BOARD (1974)WLR 208, where at page 220 His Lordship said:-

"The conclusion which I have reached results, in my view, not only from a settled and
sustained line of authority which I see no reason to question and which I think should be
endorsed but also from the view that any other conclusion would be constitutionally
undesirable and impracticable, It must surely be for Parliament to lay down the procedures
which are to be followed before a Bill can become an Act. It must be for Parliament fto decide
whether its decreed procedures have in fact been followed. It must be for Parliament to lay
down and to construe its Standing Orders and further to decide whether they have been
obeyed: it must be for Parliament to decide whether in any particular case to dispense with
compliance with such orders. ................. Mt would be impracticable and undesirable for the
High Court of Justice to embark upon an inquiry concerning the effect or the effectiveness of
the internal procedures in the High Court of Parliament or an inquiry whether in any
particular case those procedures were effectively followed.”

Mr. Stanton submitted that the Plaintiff's suspension from Parliament was void because the
Speaker and the Privileges Committee of the House did not follow, and did not apply correctly
the procedure for suspending a member as set out in the Standing Orders. He submitted that the
court had the jurisdiction to inquire into those allegations and if found to be true to declare the
resolution of the House void. Again, | think the decision of BRADLAUGH V GOSSETT (1883-
4) 12 QBD 271 is helpful to consider, remembering that in that case a similar question as here
arose, but one relating to the House of Commons not complying with an act of Parliament as
opposed to Standing Orders. The Court there nevertheless held that it could not interfere with the



internal proceedings of the House of Commons. | am satisfied that the same applies in Fiji. The
court does not have either the power or jurisdiction as contended for it by Mr. Stanton. The
manner of the application of Standing Orders by the Speaker, and the activity of the Privileges
Committee are purely matters of internal procedure over which the House has exclusive
jurisdiction and control, Standing Orders set out the rules of procedure of the House and the
powers vested in the House and its Officers to enforce those rules. | am satisfied that under
Section 63(1) of the Constitution those rules are only subject to the Constitution where it
specifically provides for the proceedings of Parliament, The powers contained in the Standing
Orders derive from Section 63(3) of the Constitution, Those powers are not subject to any
provisions of the Constitution. The Court is thus only able to adjudicate upon the question as to
whether the Standing Orders as such are in conformity with any specific provision of the
Constitution which relates 1o the proceedings of the Parliament. Once so satisfied the jurisdiction
of the court ends there. The manner, method and degree of application of Standing Orders by the
Speaker ete. are not subject to review in this court.

With regard to the submission as to the general applicability of all the provisions of the
Constitution to the internal proceedings of the House of Representatives under Section 63(1),
Mr. Stanton emphasised the paramountey of the Plaintiff's fundamental rights as set out in
Chapter 2 in Sections 11(8), 12, 13, 14 and 15. He submitted that such was the importance of
those rights in Fiji that the internal proceedings of the House could not but be subject to them.
Such a submission 1 believe treats those fundamental rights as absolutes. I think it is also
important to bear in mind that those rights are in fact not absolute but subject to proviso’s. Those
proviso's need to be weighed against the position, role and function of the Houses of Parliament
in Fiji. The proviso’s themselves place limits upon the particular Fundamental Freedoms in the
interests of those freedoms being respected in others, or in the interests of the public generally
and public order. A helpful statement in this regard was made by GAUDRON J. of the High
Court of Australia when discussing powers conferred by Section 51 of the Australian
Constitution which were made "Subject to the Constitution". In NATIONWIDE NEWS
PROPRIETARY LTD. V WILLS (1992) CLR 658, at page 689 Gaudron J. said:-

" onerupowers conferred by s 51 of the Constitution, because they are conferred "subject to the
Constitution"........do not authorise laws which impair or curtail freedom of political
discourse, albeit that that freedom is not absolute. Because that freedom is not absolute and
for the reasons which I state in AUSTRALIAN CAPITAL TELEVISION PTY. LTD. v THE
COMMONWEALTH [NO.2]. freedom to discuss matters pertaining to government institutions
and agencies may be curtailed by a law under s 51, but only if its purpose is not to impair
[freedom, but to secure some end within power in a manner which, having regard to the
general law as it has developed in relation to the written and spoken word, is reasonably and
appropriately adapted to that end."

In R. V. JACKSON (1987) 8 NSW LR 116 Hunt J. when reviewing the standing of the
privileges of Parliament said at p.121:-

"The English and American authorities stress the immense historical importance of art 9 [of
the Bill of Rights]. They also stress that the privileges and rights of Parliament go beyond the



interests of an individual member of Parliament and are necessary to represent the interests of
Parliament as a whole. "

These dicta, in conjunction with an examination of the proviso's themselves set out in Sections
11, 12, 13, 14 and 15 of the Constitution assist me in reaching the conclusion that the
Fundamental Freedoms set out in those sections are not absolute, but are tempered generally by
the need to place their operation in the context of the competing interest of others in the setting to
which they are to be applied.

The limitation upon the natural operation of those sections in Chapter 2 of the Constitution when
applied side by side with the authoritative decision in Madhavan's case, which would require the
Constitution to do that which it has not done, i.e. to make specific provision for the application of
the Chapter 2 provisions to the internal proceedings of Parliament, further reinforces me in the
view that an alleged breach of any of the Chapter 2 provisions of the Constitution arising from
internal proceedings of the House of Representatives is neither cognizable nor reviewable in the
High Court. Thus, the words "Subject to the provisions of this Constitution” as set out in
Section 63(1) do not have the effect of applying the Chapter 2 provisions to the internal
proceedings of the House of Representatives and making such proceedings subject to those
provisions.

The compelling authority of the common law and the law as applies in Fiji I believe forcefully
and logically can only lead to the conclusion that Parliament in its internal proceedings should
not be, and is not subject to the scrutiny or jurisdiction of the High Court unless specifically
provided for in that capacity in the Constitution.

Parliament must be free to control and regulate its own internal proceedings free from the
interference of the court. In a society where the rule of law is paramount, Parliament is presumed
10, and can be relied upon to act properly and to lawfully regulate itself. Given the unique and
onerous responsibility of the Parliament as being in effect, and fact, the people of Fiji acting
through their elected representatives as the supreme law making body of the land, it must be free
to order its own affairs without interference from the court. It must be unfettered in controlling
its own proceedings, empowering itself to give force and effect to those proceedings and
applying those powers in a manner and with the discretion of its own choosing.

The court can only inquire into, and adjudicate on those proceedings where the mandate to do so
is clearly established. I am of the opinion that the law in Fiji is clear in this regard.

In the management of its own internal proceedings, powers and privileges The House of
Representatives has the exclusive control of those proceedings subject only to the Constitution,
where it specifically provides for the regulation of those proceedings.

The matters of which the Plaintiff complains arose out of the internal proceedings of the House
of Representatives which are not specifically provided for in the Constitution, and as such, fall
within the category of being wholly internal proceedings of the House into which this court
cannot inquire.



The remedy that the Plaintiff seeks is not to be found in a court of law, but within the walls of
Parliament by appealing to the conscience and charity of the members themselves. In this regard
I echo the sentiments of COLERIDGE C. J. in BRADLAUGH V GOSSETT (1883-4) 12 QBD
271, at page 277 where His Lordship said:-

"The history of England, and the resolutions of the House of Commons itself, shew that now
and then injustice has been done by the House to individual members of it. But the remedy, if
remedy it be, lies, not in actions in the courts of law (see on this subject the observations of
Lord Ellenborough and Bayley,J, in BURDETT v ABBOTT, 14 East, 150,151, and 160, 161),
but by an appeal to the constituencies whom the House of Commons represents. ¥

While the court is sympathetic to the position that the Plaintiff finds himself in with regard to his
suspension from the House of Representatives, it cannot interfere with the proceedings of the
House which led to that result,

From the foregoing I believe that the questions raised under issves | and 2 can be answered in
the following. The internal proceedings in the House of Representatives of Fiji are not subject to
the jurisdiction of the High Court. The regulation of procedure, and the manner of the application
and enforcement of the powers, privileges and immunities of the House by the Speaker and
Committees under Standing Orders, are part of the internal proceedings of the House of
Representatives and as such remain within the exclusive jurisdiction, control and discretion of
the House itself and are not subject to the jurisdiction of the High Court.

I am also satisfied that all the provisions of the Constitution generally do not apply to the internal
proceedings of the House of Representatives, and that those proceedings are only subject to the
Constitution where provision is specifically made with regard to the operation, function and
procedures of the Houses of Parliament.

Accordingly I am satisfied that the declarations sought by the Plaintiff in paragraphs 1, 2, 4 and
5, of the Originating Summons relate to matters of privilege and procedure which are purely
internal proceedings of the House of Representatives, and are not subject to the jurisdiction of
this court. I decline to grant the declarations sought in those paragraphs.

With regard to the submission that the Standing Orders of the House of Representatives are
unconstitutional, Mr. Stanton said that the Standing Orders as drawn infringed or at least had the
tendency to infringe the provisions of Chapter 2 of the Constitution in that they were in breach of
the Fundamental Freedoms set out in Sections 11, 12, 13 and 15 therein. Those sections provide
for the protection of law, freedom of conscience, freedom of expression and freedom of
movement. This submission is reflected in paragraph 3 of the Originating Summons. I am
satisfied that the authority of Madhavan's case establishes that under Section 63(1) of the
Constitution the internal proceedings of the House of Representatives including Standing Orders
are only subject to specific Constitutional provisions dealing with the procedure of each House
of Parliament. They are not subject generally to all the provisions of the Constitution, and this
includes the Fundamental Freedoms set out in Chapter 2. I am satisfied that the Standing Orders



of the House of Representatives as published refer to, and make provision for the regulating of
procedure, privileges, powers and immunities of the House of Representatives in accordance
with the requirements of Section 63(1) and (3) of the Constitution. They are not subject to the
provisions of Chapter 2 and as such do not infringe the Constitution in this regard. Accordingly, 1
decline to grant the declaration sought in paragraph 3 of the Plaintiff's Originating Summons.

That addresses matters raised in the Plaintiff's pleadings.

I now turn to consider further submissions made by Mr. Stanton on behalf of the PlaintifT that
also raised grounds for relief, but were not pleaded in the Plaintiff's Originating Summons.

Those submissions were based on the allegation that the manner in which the Speaker applicd
the Standing Orders against the Plaintiff also violated his Fundamental Freedoms set out in
Section 11(2) and (8) of the Constitution, and that his suspension from the Parliament was in
itself a violation of Sections 12, 13, 14 and 15 of the Constitution, therefore unconstitutional and
void.

Although those matters were not specifically pleaded in the Originating Summons, Mr. Stanton
sought to raise them before me pursuant to Section 19 of the Constitution which gives the court
power to hear complaints by persons who allege that any of their constitutional freedoms set out
in Chapter 2 have been breached.

Mr. Cope on behalf of the Defendant objected to the court hearing submissions on those matters
as they had not been specifically pleaded by the Plaintiff. I decided to hear the further
submissions of Mr. Stanton as the allegations raised questions which were of constitutional
significance and did not raise any new matters or take the Defendant by surprise.

In relation to the submission that the manner in which the Standing Orders were applied against
the Plaintiff breached his constitutional rights under Section 11(2) and (8). The manner of the
application of the Standing Orders by the Speaker within the House of Representatives being
exclusively an internal proceeding of the House of Representatives is not subject to the
Jurisdiction of the Court. Also, given that 1 am satisfied that the internal proceedings of the
House of Representatives are not subject to the provisions of Chapter 2 of the Constitution then
clearly Section 11(2) and (8) have no application in this regard and thus fall from consideration, |
might add however, that even if this section did raise itself for determination it is difficult to see
how Section 11(2) could apply to the Plaintiff's suspension. That subsection specifically relates
to the rights of a person who has been charged with a criminal offence. The Plaintiff's suspension
from the House of Representatives did not arise as a result of any criminal act on his part, nor
was he charged with any such offence. In relation to Section 11(8). That subsection sets out the
obligation incumbent upon any court or authority, which is required or empowered by law to
determine the existence or extent of any civil right or obligation, to be both independent and
impartial, and to afford a person a fair hearing within a reasonable time. Neither the Speaker, nor
the Privileges Committee in dealing with the Plaintiff under Standing Orders were an authority
called upon to determine the existence or extent of a civil right or obligation of the Plaintiff.
They were simply dealing with proceedings internal to the House of Representatives. Mr.
Stanton submitted that the Plaintiff had a civil right to be heard before the Privileges Committee



before it reached the decision to recommend his further suspension from the House. I am not
satisfied that such a right exists. The Plaintiff in his affidavit acknowledged the existence of the
privilege of the House of Representatives to have exclusive control over its internal proceedings.
He thus did not challenge the existence of the privilege, Neither did he challenge the extent of
the privilege. He challenged the manner of its application. I would further add that I am not
satisfied that the Privileges Committee is in fact an authority within the meaning of the
subsection, Under Standing Order 66(4) the Privileges Committee is a committee whose duty is
1o:

A
(a) To bring to the attention of the House any breach of the privilege of the House committed by any
person or persons and recommended to the House what action should be taken;

(b) To consider and report upon such questions of privilege as may be referred to it by the
House;

(¢c) To conduct enquiry into any complaint that may be referred to it by the House concerning
any breach of privilege on the part of any person or persons from time to time; and  for such
purposes to have and exercise the powers available to the House in respect of any matter for
consideration by the House or any committee thereof."

Those matters relate to the privileges of the House of Representatives, The Privileges Commitiee
is not empowered by any law 1o determine the existence or extent of the civil rights or
obligations of the members of the House of Representatives. The Privileges Committee when
acting under Standing Order 66 is not a court or authority that carries out any of the
responsibilities set out in Section 11(8) and thus is not a body to which Section 11(8) is
addressed or applies. That subsection I believe, would apply to bodies such as courts of law or
administrative tribunals, e.g. immigration tribunals etc.

1 turn now to consider the submission by Mr. Stanton that the Plaintiff's suspension itself
breached Sections 12, 13, 14 and 15 in that the suspension violated the Plaintiff's freedom of
conscience, expression, assembly and association and movement,

| am satisfied that the Plaintiff's suspension from Parliament was not in any way
unconstitutional. The suspension does not breach any of the Fundamental Freedoms set out in
Sections 12, 13, 14 and 15. All those freedoms are still available to the Plaintiff, unhindered
outside the walls of Parliament. As | have mentioned earlier, those freedoms are not absolute but
limited by the considerations of public order, and respect for those same rights in others. To fail
to place such limitations upon those Fundamental Freedoms would, I believe, given the nature of
man as it is, have a tendency to lead to anarchy. In other words those rights are limited for the
orderly conduct of society. The Houses of Parliament are also mandated by the Constitution to
regulate themselves to provide for the orderly conduct of their own business and proceedings.

I might further add that those sections anticipate that the Fundamental Freedoms set out therein
may also be limited by the consent of the individual himself. The fact that the Plaintiff took his



seat in the House of Representatives implies consent on his part to be bound by the rules of the
House and to accept the limitations imposed on members for the orderly conduct of its business
and proceedings. The suspension of the Plaintiff from the House of Representatives was pursuant
to its own internal rules. As [ have said earlier the suspension does not affect those Fundamental
Freedoms in the Plaintiff outside the Parliament and in society in general, it is just that he cannot
exercise them within the walls of Parliament for two months. I cannot see that any rights in the
Plaintiff have been infringed, for his rights in relation to the taking of his seat in the House of
Representatives is the right to take that seat in accordance and compliance with the rules and
regulations of the House of Representatives.

Finally, Mr. Stanton submitted that the suspension of the Plaintiff was void because the rights of
all the constituents of Rewa to be represented by the Plaintiff in the Parliament had been
breached. I am not persuaded by this submission. Under Section 19 of the Constitution it is for a
constituent of Rewa himself who alleges a grievance to apply to the court. The Plaintiff cannot
apply on his behalf. There has been no such application, and if there was would such constituent
be able to point to any breach of his Fundamental Freedoms by the Plaintiff's suspension from
the House of Representatives? Those Fundamental Freedoms exercisable by him individually are
in no way violated by the Plaintiff's suspension.

Also, it is important to note that the constituents of Rewa are still represented in the House of
Representatives by their second member who may continue to take his seat during the Plaintiff's
suspension. The right of the constituents of Rewa if any, with regard to the Plaintiff taking his
seat in the House of Representatives is surely the right to be represented by their elected
member, taking his seat in accordance, and in compliance with the rules of the House of
Representatives and not otherwise,

Thus, the questions raised under issues 3 and 4 are answered in the negative. | therefore decline
1o grant the declarations sought and dismiss the Plaintiff's Originating Summons.

I make no order as 1o costs.

David E. Ashton-Lewis
Judge
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JUDGMENT

The Fiji Labour Party is one of the four political parties represented in Parliament. | ast year
on Friday the 11th of July the 12th Annual Delegates Conference of the Party was held at the
Tokatoka Resort Hotel in Nadi,

& Mahendra Pal & Chaudhary ('the respondent') is and was the Secretary-General of the
Fiji Labour Party ('FLP') at all material times. He prepared for presentation to the FLP
Annual Delegates Conference, a comprehensive 30-page report dated the 8th July 1997 and
entitled: FIJI LABOUR PARTY 1997 Activities Report ('The report’).

Chapter 6 of 'the report' is entitled: LAW AND ORDER and contains ten (10) paragraphs of
which it is only necessary, for present purposes, to refer to two (2) which reads:

"Allegations of corrupt practices in the Police, DPP's Office and the judiciary have received
wide publicity in the media. A recent disclosure on corrupt practices in the judiciary resulted
in an inquiry being appointed by the Attorney General but its report has not been made public.



There has been public suspicion since the coups that many in our judicial system are corrupt.
In [ cases well known la have been identified as receiving agents for magistrates
and judges. A number of lawyers are known to arrange for them to appear before their
preferred magistrates or judges."

(my underlining)

On the 14th of July 1997 edition of the Daily Post newspaper under a front page article carrying
a large bold headline: "JUDICIARY CORRUPT" the above latter paragraph was extensively
quoted in speech marks and attributed to the Secretary General of the Fiji Labour Party.

Six (6) months later on the 22nd of January 1998 the Attorney-General sought leave under
Order 52 of the High Court Rules: *.. to apply for an order of committal against Mahendra
Chaudhary’ on the following basis as set out in paras. 2 & 3 of the accompanying Statement
which reads:

"2. 'THE relief sought herein is an Order that the Applicant be at liberty to apply,igr an order
of committal in respect of Unionist and Member of Parliament & Mahendra Pal ™
Chaudhary of Suva, for his contempt of this Court on the 12th day of July, 1997 in a pamphlet
duly signed by the said 42 Mahendra Pal ™ Chaudhary and delivered at the Labour Party
Convention at Sabeto, Nadi, which was published in the Daily Post on the 14th July, 1997.

3. 'THE grounds upon which the said order is sought are the words used in the said pamphlet
in particular the fourth paragraph of page 22 of the said pamphlet. In particular the words 'in
several cases well known lawyers have been identified as receiving agents for magistrates and
judges’, which scandalise this Honourable Court in that they are a scurrilous attack on the
Judges and Magistrates thereby lowering the authority of this Honourable Court."

On 5th February 1998 leave was granted to the Attorney-General o issue contemp!
proceedings and on the 10th of February 1998 a Notice of Motion was issued against

4 Mahendra Pal % Chaudhary secking his committal to prison for "... his contempt of this
Honourable Court in publishing pamphlets and causing it (sic) published in the issue of "The
Daily post dated the 14th July, 1997, under the Heading 'JUDICIARY CORRUPT'.

It is convenient at this stage to deal with the respondent’s first 'head' of defence which seeks to
attack the form and contents of the proceedings undertaken by the Attorney-General.

To begin with, counsel for the respondent writes in his written submissions: .. there is no proof
of service (of the motion)”. It is not entirely clear what is meant by the sentence in the absence of
an affidavit denying service, but if it means that counsel should be served with the papers or a
copy of an Affidavit of Service or that he be advised of the same, then I entirely disagree.

Order 52 r.3(3) of the High Court Rules 1988 merely requires ‘personal service on the person
sought to be committed' of the Notice of Motion, together with a copy of the Statement and
affidavit in support of the application for leave under Rule 2.



Suffice it to say that there is an ‘Affidavit of Service' in the court file dated the 17th day of
February 1998 deposed by an employee of the Attorney-General's Chambers which fully
complies with the requirements of the above Order. There is no merit in this submission.

Secondly, counsel writes: "Vo grounds of the alleged contempt are contained in the motion.'
This, it is submitted, is a fatal non-compliance with the requirements of the rules and Counsel
refers to several cases in support, chief amongst which, are the judgments of the English Court
of Appeal in Harmsworth v. Harmsworth (1987) 3 All E.R. 816 and Chiltern D.C. v. Keane
(1985) 2 ALL E.R. 118. Both were decisions dealing with contempts for disobedience of court
orders.

Both cases refer to prescribed Forms and court Rules that requires the Notice of Motion to set
out particulars sufficient to let the person alleged 10 have been guilty of contempt know the
subject matter of the breach(es) alleged against him.

In particular the relevant County Court Form in Harmsworth’s case provides for there to be
set out in the 'notice to show cause’ the particular breach(es) of the order alleged. and, in
Chiltern's case, the relevant court Rule expressly required the Notice of Motion to commit to
‘(state) the grounds of the application’.

There is no such requirement in respect of the Notice of Motion to commit in Order 52 of our
High Court Rules which only requires the Statement under Order 52 r.2(2) to set out ‘the
grounds on which ... committal is sought'.

I accept however that:
"... no person should be punished for contempt of court, which is a criminal offence, unless

the specific offence charged against him be distinctly stated and an opportunity of answering
it given to him ..." [In re Pollard ({88%6) L R 2 P.C_106, ]20.]

But as was said by Woolf L.J. in Harmsworth's case (ibid. at p.823):

"What is not required by the relevant rules is that the notice of motion should be drafted as
though it was an indictment in criminal proceedings.”

The 'fest’ as propounded by Sir John Donaldson M.R. in Chiltern's case (ibid. at p.119) is:
"... that what is required is that the person alleged to be in contempt shall know, with
sufficient particularity to enable him defend himself, what exactly he is said to have done or
omitted to do which constitutes a contempt of court."

and later the learned Master of Rolls said at p.120:

"Every notice of application to commit must be looked at against its own background. The test
as I have said, is: "Does it give the person alleged to be in contempt enough information to
enable him to meet the charge?"



Clearly with those principles in mind the framers of our High Court Rules determined that it
would be sufficient for a copy of the Statement to accompany the 'Notice of Motion' when
service is effected upon the person sought to be committed.

It is undisputed in this case that a copy of the Attorney-General's Statement together with the
affidavits in support of the application for leave were personally served on the respondent along
with the 'Notice of Motion'. That is all that is required under our High Court Rules.

Turning then to, counsels highly pedantic analysis of the Notice of Motion, having considered
all four (4) documents served together with the annexures, | am more than satisfied that the
information supplied to the respondent not only strictly complied with the High Court Rules,
but also contained sufficient particulars to enable the respondent to defend himself against the
contempt alleged against him.

It must be remembered that the simple "background’ to the present application is the publication
in a local newspaper of the offending paragraph attributed to the respondent. We are not here
dealing with several court orders or injunctions or even with numerous alleged breaches
occurring over an extended period of time.

Viewed against that ‘background’ the Notice of Motion read with paragraphs 2 & 3 of the
Attorney-General's Statement (earlier set out at pp. 2 & 3) and the Daily Post newspaper
article, gives more than sufficient information both as to the nature and details of the particular
contempt alleged, as well as, the manner and occasion when it is alleged to have been
committed. | accordingly reject this submission.

The Attorney-General's motion is supported by two (2) very brief aflidavits, one deposed by
Mesake Koroi of the Fiji Daily Post Co. Ltd. and, the other, by Kamal Iyer, a senior journalist
in the employ of Fiji Broadeasting Commission. Both affidavits annexed a copy of 'the report’
and described how the respective deponents came to be in possession of the same,

In particular, Mesake Koroi deposed that:

"ON 12th of July, 1997, I was at the Parliament Complex at Veiuto, Nasese, Suva where 1
picked up a copy of a pamphlet which was disseminated for public consumption."

Kamal Iyer for his part, deposed:

"THAT I was given a pamphlet at the Fiji Labour Party's annual delegates conference held at
the Tokatoka Hotel on Friday July 11th, 1997."

Neither identified the supplier or source of the ‘pamphlet’ nor, in Mesake Koroi's case, the
exact place from where it was picked up.

The Attorney-General's motion was fixed to be heard on the 26th of February 1998,



The relevant papers were duly served on the respondent on the 13th of February, 1998. On the
hearing date the respondent appeared by counsel who sought a short adjournment to enable
answering affidavits to be filed on his behalf. This was granted and on the 4th of March 1998,
three (3) affidavits were filed, They are deposed by Rajendra Pal Chaudhary
Administrative/Research Officer in the Fiji Labour Party Office at the Parliamentary
Complex at Veiuto (the 'FLP Office'); by Dipika Patel, Secretary in the same office and by
Rakesh Chandra the Office Messenger/Clerk. There was no affidavit from the respondent.

The latter two affiants merely deposed that on the 12th of July 1997, a Saturday, neither was
present at the "FLP Office’ and neither was 'aware of any reason why the FLP Parliamentary

Office would be open on that day’.

Rajendra Chaudhary for his part whilst confirming the closure of the 'FLP Office' on the 12th
of July 1997; and the holding of the FLP Annual Delegates Conference at the Tokatoka
Resort Hotel on Friday, 11 July 1997; and the presentation of "the report' thereat, deposed
inter alia that: '(The delegates conference) was a private meeting, attended by approximately 60
delegates from the FLP's various branches around Fiji' and 'Neither the media nor the
general public was invited to attend the delegates Conference.'

He further deposed that the 'the report’ was "ot intended for circulation to the general public'
but there is no suggestion that the copies of "the report' in the possession of Mesake Koroi and
Kamal lyer were cither unauthorised copies or unlawfully obtained,

It is plain from the answering aflidavits that issue was being taken on the date (i.e. "12th July
1997") when Mesake Koroi deposed he ‘picked up' a copy of 'the report'; also, on the source or
supplier of ‘the report’ 10 the respective reporters; and on who was responsible for its
subsequent publication in the Daily Post. The authorship, intended readership and actual
contents of "the report’ arc not denied however,

In this Jatter regard 'the report’ bears in the middle of its cover page the following wording:
"presented by the Secretary-General to the 12th Annual Delegates Conference”;
and on the first page under the heading, the following attribution appears:

"Report of the Secretary-General to the 12th Delegates Conference

Tokatoka Resort NADI - 11 July, 1997."

"The report' then opens with the personal words: "I shall begin the report ..." which suggests
to my mind that it was intended 1o be delivered orally, and the last page bears the date '8 July,
1997" and carries a hand-written signature above the words:

'Mahendra P. Chaudhary

SECRETARY GENERAL'



On the S5th of March, when the Attorney-General's motion was being heard in open court,
State Counsel mindful of the above, orally sought from the bar table to amend the datc in
Mesake Koroi's affidavit and when this was disallowed, Mesake Koroi was called into Court
and afier identifying a copy of "the report', testified, over defence counsel's objections, that on
the afternoon of the 11th July 1997 he was called into the "FLP Office’ at the parliamentary
complex and was given a copy of "the report’ by Mr. Rajendra Chaudhary who was packing
at the time,

It is convenient at this stage to deal with the second "head' of defence advanced by counsel for

the respondent entitled: 'LACK OF PROOF TO ANY STANDARD', which as the name
suggests, seeks to challenge the quality of the evidence adduced in support of the Notice of

Motion

The allegation against the respondent may be conveniently summarised as follows - that he
published (and I would here emphasise the disjunctive nature of the charge) or caused to be
published in the 14th of July 1997 issue of the Daily Post, words which constitute a contempt of
Court in that they are a scurrilous attack on the Judges and Magistrates thereby lowering the
authority of the Courts.

In the absence of any affidavit evidence from the respondent, Counsel submits that the
respondent neither published 'the report’ or caused it to be published in the Daily Post.

In this latter regard the evidence of Mesake Koroi is that he personally wrote the article in the
Daily Post which was based on a copy of "the report’ that he had obtained from the 'FLP
Office'. There is no evidence however that the respondent either supplied 'the report' or
authorised or knew of the article or indeed, that he in any way caused the article to be written or
published in the Daily Post newspaper. | am accordingly not sufficiently satisfied that the
respondent 'caused’ the offending words to be published in the Daily Post albeir that they were
undoubtedly extracted from 'the report' presented by him.

Did he then in any way publish 'the report' containing the allegedly contemptuous passage?
Counsel for the respondent although accepting that ‘on the face of (the report) it was circulated
to 60 political party delegates’ nevertheless submits, that that is not a sufficient 'publication’.
cannot agree.

| cannot accept that 'publication’ for the purpose of contempt arising out of written matter is in
any way dependant on the number of persons for whom and to whom the matter is circulated.
Were this so then a letter written personally to the Chief Justice and containing scurrilous abuse
of the Chief Justice would not amount to contempt and Martins case (1747) 34 R.R. 1771
where an intending suitor had written to the Lord Chancellor referring to his proposed action
and enclosing a 20 note plainly disproves this proposition albeit that that was a blatant if
somewhat, hopeless case of attempted bribery.

Nor in my view, does the limited partisan nature of the readership or intended audience of "the
report' have any bearing on the question. In Atforney-General v. Butler (1953) N.Z.L.R. 944
which concerned a circular letter dictated by a Union Secretary and sent by post to ten branches



of the Union and which infer alia described an Arbitration Court's award as 'a travesty of
Justice', the New Zealand Supreme Court on a Motion to commit the Union Sccretary “for the
contempt of Court in publishing a circular letter to the members of the (named branches) ... "
found him guilty of contempt and ordered him to pay the costs of the proceedings.

Clearly in that case the Supreme Court did not consider itself constrained by the necessarily
restricted circulation of the secretary’s letter or by the essentially private internal nature of the
correspondence,

Bearing in mind counsel’s concession, the clear purpose and intended readership of 'the report’,
and Rajendra Chaudhary's swom affidavit to the effect that 'the report' was presented to (the
FLP annual delegates) Conference’, | am satisfied beyond a reasonable doubt that the
respondent did ‘publish’ the offending words albeit to a limited audience.

Counsel for the respondent also criticised the use of the word ‘pamphlet’ in the papers filed by
the Attorney-General. Suffice it to say that in my view. nothing turns on that description,

This limb of the second "head' of defence is accordingly dismissed.

The respondent for his part entered a 'mof guilty’ plea through his counsel and upen the Court's
intimation elected through his counsel to rely solely upon the affidavits filed on his behalf.

So much then for the evidence in this case.

I turn next to consider the law. In R. v. Gray (1900) 2 O.B. 36 Lord Russell of Killowen C.J. in
holding that the contents of the newspaper article in that case constituted a contempt of court said
at p.40;

"Any act done or writing published calculated to bring a Court or a Jjudge of the Court into
contempt or to lower its authority, is a contempt of Court ... (which) ... belongs to the category
which Lord Harwicke L.C. characterised as 'scandalising a Court or a Judge' That description
of that class of contempt is to be taken subject to one and an important qualification. Judges
and Courts are alike open to criticism, and if reasonable argument or expostulation is offered
against any judicial act as contrary fo law or the public good, no Court could or would treat
that as contempt of Court."”

More recently Lord Diplock in delivering the opinion of the Privy Council in Chokolingo v.
Attorney General of Trinidad (1981) 1 All R. 244 described the contempt of 'scandalising the

court', at p.248:

"(as) a convenient way of describing a publication which, although it does not relate to any
specific case either past or pending or any specific judge, is a scurrilous attack on the
Judiciary as a whole, which is calculated to undermine the authority of the courts and public
confidence in the administration of justice.”



Quite plainly in my view, and with this there can be little disagreement, the nature of the
contempt {if any) committed by the respondent in this case is that of ‘scandalising the Court".
Certainly that is the terminology adopted by the Attorney-General in his Statement in support
of the application for leave and uniformly addressed in counsels submissions to the Court.

As for the purpose’ of this jurisdiction to summarily punish contempt of Court, Rich J. in the
High Court of Australia said, in R. v. Dunbabin ex-parte Williams [1935] HCA 34: (1935) 53
CLR 434, at 442:

"This jurisdiction ... exists for the purpose of preventing interferences with the course of
justice ... such interferences may ... arise from publications which tend to detract from the
authority and influence of judicial determinations, publications calculated to impair the
confidence of the people in the Court's judgment because the matter published aims af
lowering the authority of the Court as a whole or that of its Judges and excites misgivings as
to the integrity, propriety and impartiality brought to the exercise of the judicial office."”

then in similar vein to the 'qualification’ earlier referred to in Lord Russell's judgment in R. v.
Gray (ibid ), his honour continues:

"The jurisdiction is not given for the purpose of protecting the Judges personally from
imputations to which they may be exposed as individuals. It is not given for the purpose of
restricting honest criticism based on rational grounds of the manner in which the court
performs its functions. The law permits in respect of courts, as of other institutions, the fullest
discussions of their doings so long as that discussion is fairly conducted and is honestly
directed to some definite public purpose.”

In this country too, the Court of Appeal had occasion to deal with this rare’ form of contempt
of court in the case of Vijaya Parmanandam v. Attorney-General [1972] |8 FL.R 90 and, in
upholding the Supreme Court's finding of contempt, said at p.95:

"The power to punish for contempt (of scandalising the Court itself) is not for the personal
vindication of the judges; the real offence is the wrong done to the public by weakening the
authority and influence of a tribunal which exists for the public good alone."

As 1o the 'standard of proof required of such a contempt, Lord Russell said in R. v. Gray (ibid.)
at p4l:

"It is a jurisdiction, however, to be exercised with scrupulous care, to be exercised only when
the case is clear and beyond reasonable doubt; "

In similar vein it was held in Attorney-General (N.S.W.) v. Munday (1972) 2 NSWLR 887 that:
"Scandalising the court is a form of criminal contempt triable on indictment except in

exceptional circumstances, for instance where the contempt is established clearly and beyond
reasonable doubt ..."



(See also: per Lord Denning M.R. in In re Bramblevale Ltd. (1970)1 Ch.D. 128 at 137.)

Quite plainly in this instance this Court did not consider it necessary to deal with the respondent
either summarily or in "brevi manu', The Attorney-General however, in his wisdom and upon
his independent and impartial assessment of the public interest in maintaining the due
administration of justice in all its integrity, has decided to bring this matter to the Court's
attention and consideration by way of a Notice of Motion to commit the respondent for his
contempt of Court, and for that, this Court makes no criticism.

Having said that however, 1 am firmly of the view that not every unwarranted or discourteous
criticism of the Judiciary amounts to the contempt of 'scandalising the Court’, Before such
criticism may constitute scandalising contempt it must, viewed objectively, amount to what has
been termed ‘scurrilous personal abuse of a judge* or, be of such a nature as to be ‘calculated to
excite misgivings as to the integrity, propriety and impartiality’ of the Courts,

What's more, in both instances, the Court must be satisfied that there is ‘a reaf risk as opposed fo
a remote possibility of interference with the due administration of justice'.

I disagree however with counsel's attempt to link this "requirement’ with the question of
publication. In my view it is not so much the audience to which the offending words is addressed
that determines the question but, whether or not the offending words themselves are, viewed
objectively, calculated to bring the administration of justice or the Courts into disrepute and the
author’s intention is irrefevant.

As was said by Lord Reid in Attorney-General v. Times Newspapers Ltd. (1973) 3 All ER. 54
said at p.63:

"The question whether there was a serious risk of influencing ... is certainly a factor to be
considered in what course to take by way of punishment, as is the intention with which the
comment was made. But it is I think confusing to import this into the question whether there
was any contempt at all or into the definition of contempt."

In any event bearing in mind the respondent’s position within the FLP: the representative nature
of the participants attending the FLP annual delegates conference drawn from throughout Fiji;
and counsel's concession that 'the report' was ‘circulated to 60 political party delegates’, | am
satisfied that there was a real risk of bringing the Courts into disrepute.

Needless to say I disagree with the elevation of this requirement into "an element of the actus
reus’, preferring 10 see it instead, as a factor in the exercise of the Court's ultimate discretion
whether or not to impose punishment,

For the sake of completeness and in the absence of any evidence or submissions in that regard, |
record my respectful agreement with the judgment of the New Zealand Court of Appeal where
it held in Solicitor-General v. Radio Avon Ltd. and Anor. (1978) 1 N.Z.1.R. 275 that:




"It is not necessary in proceedings for contempt consisting of lowering the authority of a court
or judge to prove that the defendant intended his action to have that effect ... but the
defendants intention is relevant to the penalty to be imposed."

So much then for the applicable law.

I turn next to consider the offending paragraph in "the report’ (earlier set out at p.2) and in
particular the words:

"In several cases well known lawyers have been identified as receiving agents for magistrates
and judges ..."

In doing so, I have been guided by the applicable law. I have also borne in mind the necessarily
limited and partisan audience for whom 'the report' was originally intended and adopted an
open even cynical mind. [ have also given the words used, their plain and ordinary meanings and
considered the context and content of 'the report' in which they occur, and I am mindful that no
denial, explanation, justification or rationalisation has been proffered, at any time, by the
respondent for his deliberate choice of words.

It is immediately noticeable that no specific names or details of ‘cases’ arc mentioned in the
paragraph which begins with a general allegation that 'many in our judicial system are corrupt'
to be immediately followed by what can only be described as an instance of a highly corrupt
practice namely, the soliciting or acceptance of bribes by judicial officers using lawyers as
‘receiving agents'.

Learned counsel for the Attorney-General submits that the above paragraph is a:

"scurrilous attack upon the judiciary as a whole ... without specificity and its whole tenor
questions their integrity i.e. personal financial gain is a factor which sways the decision ofa
magistrate or judge in a particular litigated matter."

and further (at p.4):

"... the said words ... by its very lack of specificity and the inflammatory words utilised
constitutes a scurrilous attack on the Judiciary or Magistracy of this country as a whole with
no other intent (by the choice of the words used) but to undermine public confidence in "

and finally:

"(the) words utilised are a scurrilous abuse of the Courts of this country, and the passage ...
constitute contempt, in imputing that judges and magistrates as a whole are on the take. The
gravamen of the offence is that determinations by magistrates and judges of this country in
their official capacities are often swayed by personal financial gains solicited through well-
known lawyers as agents, rather (than) on argument based on legal issues governing the cases
before them."



In his defence on this aspect, learned counsel for the respondent sought ‘protection under the
constitutional right to free speech’ conferred under Section 13(1) of the 1990 Constitution.

I would point out however, that there is an important difference between a right’ and a
freedom'. A 'right' is conferred in positive language whereas a freedom’ may be negatively
defined as what remains after all restrictions or regulations in a particular area or sphere of
activity has been accounted for.

What's more the protection afforded by Section 13 is not and has never been absolute,
In this latter regard section 13(2) expressly provides (so far as relevant for present purposes):

"Nothing contained in or done under the authority of any law shall be held to be inconsistent
with or in contravention of this section to the extent that the law in question makes provision -

(b) 'for the purpose of ... maintaining the authority and independence of the Courts ...;'

except so far as that provision ... is shown not to be reasonably justifiable in a democratic
society."

and as for the particular faw’ in question, Section 121 of the Constitution specifically
recognises that:

"The superior courts shall have power to punish persons for contempt in accordance with the
law."

There is not the slightest doubt in my mind that the law of contempt of court is a legitimate,
necessary and 'reasonably justifiable law in a democratic society’ and has, as its sole purpose,
the maintenance of the authority and independence of the Courts. There cannot be, and it has
certainly not been ‘shown ' to this Court, that the position is otherwise,

The Supreme Court (now High Court) in dismissing a similar argument in Vijaya
Parmanandam's case said at p.2:

"The Court has been addressed by Counsel for the respondent on the right of the respondent
under the Constitution of Fiji to freedom of speech. However there is a profound difference
between freedom, be it freedom of action or freedom of expression, and licence. While Justice
is not a cloistered virtue and it is open to all to criticise temperately and fairly the
administration of same, criticism which is actuated by malice or which imputes improper
motives to those taking part in the administration of justice or which is calculated to bring a
Court or a judge of the Court into contempt or to lower his authority cannot shelter behind the
bulwark of freedom of speech.

Abuses of the freedom of speech are the excrescences of liberty and to curtail such abuses is
not to imperil liberty but to safeguard it and ensure its natural and healthy growth.”



In so far as learned counsel referred to the Canadian case of R. v. Kopyfo 47 DLR (4th) 213 in
support of his submission, I would respectfully point out that the Canadian Charter of Rights
does not contain any express exclusions or limitations as in Section 13(2) of our Constitution
and, with all due respect to the opinions of the majority of the Court, and except as (© the
requirement of ‘mens rea’, | prefer the dissenting judgment of Dubin J.A.

I would dismiss this ground of defence.

Without the confidence of the people and their representatives, the Judiciary in this country
could not function and the 'rule of law' would be gravely undermined. The respondent himself
recognised this when he wrote in 'the report' (at p.22): "It is indeed damning for Fiji that such
is the public perception of our law enforcement agencies. It has shaken public confidence in
our system of preserving law and order in the society.”

If I may say so the respondent's carlier contemptible remarks on that same page can only further
undermine that public confidence so vital to the proper functioning of the Courts and the
administration of justice,

The words deliberately chosen and used by the respondent were intemperate and inflammatory,
and the context in which they occur in 'the report' only serves to highlight their wanton and
gratuitous tone and satisfies me beyond a reasonable doubt that they constitute a ‘technical
contempt’ of this Court in scandalising the Court by unfairly. improperly and indiscriminately
imputing to unnamed members of the Court the commission of serious criminal offences in the
performance of their judicial functions.

1 accordingly find the respondent guilty of contempt of this Court and order him within seven (7)
days to pay the costs of these proceedings which I fix at $500.00.

D.V. Fatiaki
JUDGE

At Suva,
7th April, 1998,
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ANAND BABLA
v,
DEVAKAR PRASAD & THE ATTORNEY-GENERAL
[HIGH COURT. 1998 (Tuivaga CJ) 18 August]

Constiturlon- Parllament- whether subject ta serutiny by the High Court-
whether internal disciplinary proceedings subject 1o fundamental
canstiturional rights and freedoms- whether suspension of u member of
Parllument constitutional- whether xtanding orders constitutional.
Canstitution (1990), Chapter Il Sections 63 (1), 63 (3), 67 (1) -
Parliamentary Powers and Privileges Act (Cap 3) Section 28~ High Court
Act (Cap 13} Section 22 ¢1).

The Plaintiff, who was a member of the House of Reprosentatives, was
suspended from the House after the Privileges Committee of the House found
him to be in contempt of Parliament. The Plaintiff sought declarations that
his suspension was unconstitutional. The High Court. relying on established
precedents HELD: (1) absent specific constitutional provisions to the contrary
the internal proceedings of Parlisment are not subject to judicial scrutiny and
(2) that neither the Plaintiffs freedom of movement nor his right to represent
his constituents had been violated by his suspension,

Cases cited:

AG. of Cevlon v. D'Olfvéra [1962) 11 All E.R. 1069

Bradiuugh v. Gossert (1884) Q.B.D, 271

Sukeast Butadroku v Attorney-General (1993) 39 FLR 115

Church of Scientology of Callfornia v. Johuson Smith
[1972] | ANE.R.379

Keilley v. Carson (1842) - 4 Moo PCC 63

Macthavan v Falvey & Ors (1973) 19 FLR 140

Rast v. Edhwands [1990) 2 All E.R. 641

Proccedings for declaratory Judgment in the High Court.

Sir Vijuy R Singh Counsel for the Applicant
The Solicttor-General (N, Nand) with £ Walker for the Respondents

Tuivaga CJ:

This originating motion is brought by Anand Babla, the Indian Member in
the House of Representatives for Tavua/Ra West Constituency (“Babla™
henceforth) claiming that the decision of the Deputy Speaker suspending him
from the House for two consecutive meetings was unlawiul and made without
Jurisdiction or in excess of jurisdiction,

The case arose in this way. In September 1997 Babla submitted in a letter to
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the Secretary-General to Parlisment several questions on which he wanted
answers relating to various payments made to Ministers, Speaker, President
of the Senate and Leader of the Opposition,

On November 14, 1997 the Secretary-General wrote to Babla informing him
that his questions had been considered, and were disaliowed. Part of the
reply reads:

*As for your question which relates to the number of official
trips taken by all Governinent Ministers, efc. since 1994, this
has also been disallowed by the Speaker, as it is felt that the
time and staff resources required from different Ministries to
collect the information cannot be justified”

On 21 November, 1997 Babla wrote back to the Secretary-General.

“Firstly, it is my entitlevient, as an elected representative of the
people, to ask questions which pertain to public finds, This is
clearly contained in Standing Order 29.

On the second question on that of official trips etc. again
your answer that “time and staff constraints make the collection
of this information unjustified.” is again an obvious attempt on
your part to prolect the interest of the Speaker, Government
Ministers, President of the Senate, Senators, Members of
Partisment and yourself who is implicated in this question, Such
unethical standards from you on the advice of the Speaker, sets
a dangerous precedent on questions pertaining to the use of’
public funds.

If Parlizmient cannot guatantee transparency and accountability
of funds, how can we expectany better from others?

1 expect a comprehensive answer to my questions to be tabled
in Parliament or | shall be compelled to take this matter up by
way of a parliamentary motion,”

Babla apparently not content ta leave the matter there saw fit to tell the “Fiji
Times" about his complaints and allegations which were given front-page
publicity. The Speaker obviously considered Babla's conduct as seriously
out of line and should be inquired into. The Speaker brought up the matter in
the House in these terms:

“Honourable Members, the Member for Tavua (A, Babla) is
not in the House but my attention has been drawn 1o an article
which appeared on the front page of the Fiji Times on Saturday,
November 22nd titled *MP seeks answers on Ministers” trips™
by Geoflrey Smith.
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The published article contained part of my reply to a question

raised by the Hon. Member for Tavua, For the information of

the House although he is not here, | will read out the question as A
the Honourable Member for Tavua has already deemed it fit 1o

advise the media™,

The Speaker then gave details of the questions Babla had raised. The Speaker
explained the position as follows:

“A question shall not be asked seeking information which can B
be found in accessible documents or ordinary. works of reference,

“As one who has never worked in a Government department.

the honourable Member can be excused for not realising the

mammoth task involved in gathering such data for the last four

years from different ministries taking info sccount that this would I
have to be done manually: gathering of residential telephone

bills for the last four years from different ministers, some of

whom have now left Cabinet.

wneenee | Wil leatve it there for the time being because the honourable

Member is not here. Instead of the honourable member coming D
back to me he has seen fit to give his questions to the press and

| deeply regret that. I that was not enough. the honourable

Member, following my decision, went further in the papers to

say that the reaction (o his queries was an obvious attempt to

protect the interests of the Speaker, Government Ministers,

President of the Senate, Senators, Members of Parliament and E
the Secretary-General.

My decision is based on Standing Order 31 which is very
transparent. | want to inform the honourmble Member for Tavua

to substantiate his claim that “this was an obvious attempt to

protect the interests of the Speaker hnd Members of Parliament

*. L am giving him 24 hours to substantiate the accuracy of his F
own statement in writing and following that, I will decide what

todo.," "

On Tuesday, 25 November, 1997 when the House met Babla was present. He
was questioned by the Speaker about the allegations he was making. The
exchange in Parliament that morning is reported in Hansard as follows: G

“MR. SPEAKER - Honourable Member, | just want to ask
whether you still stand by your statement or not. after hearing
my communication.

HON. A. BABLA - No,

MR. SPEAKER.- Do you still stand by it? HON. A. BABLA -
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No.
MR. SPEAKER - Are you withdrawing it?
HON. A, BABLA - Yes.

MR. SPEAKER - Therefore, what you have beea saying is not
true, that the ruling from the Chair was to protect the interests
of those whom [ have already mentioned «the honourable Prime
Minister, the Leader of Opposition, parlismentarians, et cetera.
So that statement is not correct?

HON. A, BABLA - "Yes."

On the Fiji One news later that day Babla spoke to TV One which brosdcast
this statement by Babla in their evening news service:

“I stand by my question and | was this moming deeply disturbed
by the Speaker's conduct of the matter. | had replied to the
Speaker under considerable duress. | asked for time to reconsider
the situation, but he did not sllow me to respond. to give me
tkne.lmmd«mmto\yiwmmmh."

On Wednesday, 26 November 1997 the House passed a resolution that Babla's
conduct be referred to the Privileges Committee of the House to determine
and report whether his conduct constituted contempt of the House.

Aner their deliberations on the matter the Privileges Committee concluded
that Babla’s conduct constituted contempt and as already noted he was
suspended from the House for two sittings.

In his affidavit the Speaker deposed that the inquiry into Babla's conduct
was part of the intemal proceedings of the House of Representatives and
therefore was not subject 1o the jurisdiction of the court.

In this case Babla clalms that the decision of the Deputy Speaker of the

House of Representatives to suspend him -
“1.  Isunlawlul a$ being made without jurisdiction or in excess
of jurisdiction:

contravenes sections 4 and 13(1) of the Constitution by
denying the applicant his freedom of speech in the House
on all matters under its consideration;

13
$

3. contravenes sections 4 and 14(1) of the Constitution by
denying the applicant his freedom to assemble and
associate with other members in the chamber and in the
precincts of the House;
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4. contravenes 4 and |1 5(1) of the Constitution by denying
the applicant the freedom of movement in and within the
precinets of the House customarily enjoyed by other A
members of the House:

5. contravenes the Constitution by usurping the functions
of the judiciary, in particular section 11 of the
Constitution, in that the first respondent has purported
to adjudicate and impose a penalty upon the applicant
for an alleged offence against section 20(h) of B
Parliamentary Powers and Privileges Act.

6. contravenes the Applicant's right conferred upon him by
Chapter VI Part 2 of the Constitution to répresent the
electorate of Tavua/Ra West Indian constituency.

7. contravenes paragraphs (1) and (3) of section 41 of the
Constitution to the disadvantage of the applicant™

and consequently Babla seeks the following reliefand remedies -

*I. A Declaration that the Deputy Speaker and House of
Representatives had no lawful power to suspend him from D
the service of the House for two consecutive meetings of
the House,

2. A Declaration that the Deputy Speaker and House of
Representatives had no jurisdiction or power to penalise
him by suspending him as aforesaid for an alleged criminal E
offence against section 20(h) of the Parliamentary Powers
and Privileges Act Cap 5 and in purporting so to do,
infringed the protection afforded to the applicant by section
11 of the Constitution.

3. A Declaration that the Deputy Spedker had no lawful ¢
power or jurisdiction to cause him to be removed from

the precincts of the House.

4. A Declaration that his fundamental freedoms conferred
by sections 4, 13(1). 14(1)and 15(1) of the Constitution
have been contravened by reason of his suspension.

5. A Declaration that his suspension contravened the rights

conferred upon him under Chapter VI Part 2 of the
Constitution to represent the electorate of Tavua/Re West p\/.nﬂ,

Indian Constituency.”

In the judgment of the Court of Appeal in Madhavan v. Falvey & Ors (1973)

19 FLR 140 a similar issue was raised and there the court held that the House
of Representatives had exclusive control over its intemal proceedings and
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over the conduct of its members. It is a matter of parlismentary privilege
sunctioned both by the common law and the Constitution. In that case the
Court referred to relevant provisions of the Constitetion and cited in support

two short passages from the judgmenit in Bradlaugh v. Gossett (1884) Q.B.D.
271 where at page 275 Lord Coleridge C.J. said:

“What is said or done within the walls of Parliament cannot be
enquired into in a court of law.”

and at page 278, Stephen J, said:

“[ think that the House of Commons is not subject to the control
of Her Majesty's Courts in its administration of that part ofthe
statute law which has relation to its own internal

Reference was also made to this statement from Dicey on the “Law of the
Constitwtion™ (10th Edn):

“No court today would seriously challenge that matters
concerning the proceedings within cither House are to be
discussed and adjudged in that House and not elsewhere.™

Sir Vijay Singh. counsel for Babla, sought in his written and oral submissions
to argue that the decision in Madhavan case was drawn too widely and
therefore obiter. Sir Vijay submitted that the decision cannot be regarded as
&n authority on the powers of the House of Representatives to punish for
contempt. This is because no such powers are givea under the provisions of
the Parlismentary Powers and Priviloges Act (Cap. 5) and therefore clearly
the House cannot arrogate to itself such powers. Sir Vijay criticised in
particular the following statement at page 146 in Madhavan's case:

“The Parliamentary Powers and Privileges Ordinance provides
for some powers and priviloges but does not purport to be an
exclusive list and is concerned largely with procedural matters
and offences by individuals. It is notin our opinion intended by
implication to abolish those established privileges of the House
itself, the power to punish for contempt and the exclusive right
1o control its own internal proceedings.™

Sir Vijay submitted that an analysis of the Act shows that much more than
procedural matters are dealt with there: it covers all applicable aspects of
parliamentary privileges. Moreaver. the Act defiberstely precludes the House
from the power ta punish for contempt which is vested in the judiciary, Sir
vwmmm:mmawm-mummmm
and 1990 Constitutions came into existence with no established privileges of
its own. Sir Vijay said the powers and privileges of the House to control its
internal procéedings are limited to those contained in section 63(1) of the
1990 Constitution and the Act. Parliament however could abridge. enlarge or




190 ANAND BABLA v, DEVAKAR PRASAD
& THE ATORNEY-. GENERAL

otherwise amend the privileges contained under those provisions but these
mw{yheﬁmdbyk;hmiwmwmummm«ﬂn
Constitution, Sir Vijay submitted the House could haye provided for itself
the same regime of powers and privileges as is vested in the House of Commons
of the United Kingdom under similar legislation 1o that of section 49 of the
Australian Federal Constitution, which states:

“"The powers, privileges and immunities of the Senate and of the
House of Representatives, and of the members and committees
of each House, shall be such as are declared by Parliament, and
until declared shall be those of the Commons House of Parliament
of the United Kingdom., and of its members and committees, st
the time of the establishment of the Commonswealth.”

In the absence of such legislation, the powers and privileges of the House of
Rmuﬁvummwilymﬁmdmﬂmwmmos(l)

. of the Constitution and those contained in the Parliamentary Powers and
Privileges Act (Cap.5). Section 63( 1) of the Constitution reads:

“Regulation of procedure In each House

GJ.(I)Sclbjec(blhemvmmofwioMiunlm.mhRm
of Parlisment may regulate its own procedure and may make
rules for that purpose, including, in particular, the orderly conduet
ofits own proceedings™

But as can be seen the Constitution or the Act makes no specific provisions
for conferment of any power on the House to punish any member for contempt.
Thus Sir Vijay argued that in relation to the case of Babla the House was
purporting to exercise a power it did not have or possess, According to Sir
Vijay the House could have under the provisions of section 63(3) given itself
the requisite powers to deal with any form of disorderly or contemptuous
conduct by a member of the House. Section 63(3) of the Constitution states:-

63.{3) Parliament may. for the purpose of the orderly and
eﬂ'cuiwdwhpofdnbmmofmﬂmmmw
for the powers, privileges and immunities of each House and the
committees and members thereof,”

Sir Vijay contends that the House has not enncted under section 63(3) any
legistation relating 1o parliamentary powers and privileges but the provisions
dﬂnA«MﬂmlydultMﬁmhm“oflhmemmMpﬁvihgu.
Hmmlhﬂouehnﬁdlmholomlupmmﬂopbyvmofwbn
63(1) under which Standing Orders are made for the conduct of its business.
The Standing Orders made by the House to regulate its proceedings embody
some of the hwcﬂniuwpﬂlumurypﬂvlhwanmmmof
the members of the House, Sir Vijay therefore questions the correctness and
mdmdmmmhtkm]_mnﬂhm to the effect
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that established privileges of the House have been preserved and the Act has
not by implication abolished the power o punish for contempt and the right
to control its awn internal proceedings. Sir Vijay places much reliance on the

case of in particular on what
Baron Parke said at page 89:-

“But the power of punishing any one for past misconduct as
contenipt of its authority. dnd adjudicating upon the fact of such
contempl. and the measure of punishment as a judicial body.
irresponsible to the party scoused. whatever the facts may be,
is of a different character, and by no means essentially necessary
for the exercise of its functions by a local legislature, whether
representative or not ........ It is said however, that this power
belongs 1o the House of Commons in England: and this, it is
contended. affords authority for holding tht it belongs as s
legal incident, by the Common Law, to an Assembly with
analogous functions. But the reason why the House of Commons
has this power is not because it is a representative body with
legislative functions, but by virtue of ancient usage and
prescription: the lex ef conswetudo Parliamenti, which forms
part of the common law of the land, and according to which the
High Court of Parliament, before its division, and the Houses
of Lords and Commons since, are Invested with many peculiar
privileges. that of punishing for contempt being one.*

Sir Vijuy has made valiant attempt to circumseribe soverely the powers of
the House of Representatives to discipline its members for contempt in the
circumstances disclosed by Babla's conduct, However, whatever the true
legal merits of his submissions in this case, | must say that this Court sitting
at first instance is bound as a matter of precedent 1o follow the law on
parliamentary privileges as laid down in Madhavan's case. As was noted
carlier that was a decision of the Court of Appeal which in hierarchical terms
stands above this court in decisional precedence. Thatdecision was followed
by this court in the case of (1993)
39 FLR 115 where Ashton-Lewis J. at page 126 observed:

Thus. s | understand it the decision in Medhavan's case
established that the privilege of the House of Representatives
of Fiji to control its own intemal proceedings was part of the
law of Fiji. Also, the House of Representatives has exclusive
control aver its own internal proceedings. As such, the internal
proceedings of the House of Representatives are not subject to
the jurisdiction of the Court, The High Court can only inquire
into the internal proceedings of the House where it can do 56 in
its capacity as guardian of the Constitution, and that will only
be where the internal proceedings of the House are specifically
provided for in the Constitution. such as found in Section 67(1)
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where the Constitution specifically sets out the tequircment that
someone must preside at a siting of the House of Representatlyes
and defines who it is that should preside. The jurisdiction of the
Courtto inquire in such an instance being based on the fact that
a part of the internal procedure of the House of Representatives
has been specifically incorporated as a provision of the
Constitution.

It follows from this that where a procedure of the House of
Representatives is not specifically incorporated into the
Constitution, then the High Court has no jurisdiction to inquire
into the internal 5 of the House. From this, it would
further follow that the manner of the application of Standing
Orders by the Speaker. and the activitles of the privileges
committee, in matters concemning the internal proceedings of
the House of Representatives, unless specifically provided for
in the Constitution, are not cognisable in the Court,*

| am satisfied that the inquiry into Babla's conduct by the Privileges Committee
of the House and the findings thereof are part of the intemal proceedings of
the House. As such this court cannot inquire into them. The court has no
Jjurisdiction to do so,

Sir Vijay also contended in his argument that the House of Reprosentatives ss
a latter-day institution could not claim the same sncient usage and prescription;
the Jex et consuetido Parliamenti (the law and custom of Parliament) as part
of the common law as was explained in Keilley's case, It appears howeyer
that the common law of England also applies to Fiji, including ancient usage
and custom of Parliament which are part of the common law of Fiji by virtue
of section 22(1) of the High Court Act which states:

"22.(1) The common law; the rules of equity and the statutes of
general application which were in force in England at the date
when Fiji obtained a local legislature, that is 1o say, on the second
day of January, 1875 shall be in force within Fiji .............. “

The Solicitor-General Mr. N, Nand in opposing this motion by Babla has
submitted that the issues complained of in this case are all matters relating
wholly to the internal proceedings of the House of Representatives. He said
that the Standing Orders of the House could be described as being the statute
law of the House which control the entire proceedings of the House. They
regulate all proceedings on meeting and business of the House including rules
on debates and privileges, mations and voting. standing committees. and select
committees and the like. The members of the House enjoy as an incident of
the inherent functions of the House various privileges, Breach of a privilege
by a member may be dealt with under the Standing Orders or under the
Parliamentary Powers and Privileges Act (Cap.5). Section 28 of the Act
which contains an exclusion clause states:
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S, 28 - Neither the Speaker, Deputy Speaker, President or Vice
President or any other officer of Parliament shall be subject to
the jurisdiction of any court jn respect of the exercise of any
power conferred on or vested in such officer by or under this
Act™

Mr. Nand submitted that the courts over many years now have recognised
that the internal proceedings in Parliament are not subject to control by the
courts and he has quoted cases to illustrate the point. It is true that injustice
may be done to a member of the House but the remedy is not with the courts.
He said the explanation for this is 1o be found in the words of Lord Coleridge
C.J. in Bradlaugh v Gossett (1884) 12 Q.B.D.27 where at page 277 he said:

“The history of England and the resolutions of the House of
Commons itself. show that now and then injustice has been
done by the House to individual membersof it. But the remedy.
if' remedy be it lies not in actions in the courts of law, but by an
appeal to the constitugncies whom the House of Commons

represents

Therein and es far back in legal history lies the reason why courts will not
encroach on the ambit of jurisdiction of Parfiament pertaining to parliamentary
privileges, The privileges are part of the law and custom of Parliament. Mr.
Nand has referred to quotations from several recent cases about the true
relationship between the courts and Parliament, [i suffices for the purpose of
this case if 1 just mentioned two of them. In Church of Scientology of
Califomia v, Johnson Smith [1972] | Al E.R, 379 an action was brought for,
libel against the defendant, a member of parliament, for defamatory remarks
made by the defendant during a television interview. There the court ruled
that parliamentary proceedings could not be challenged in court, In this case
Browne J. at page 381 observed:

“And | accept his (A-G's) proposition which | have already
tried to quote, that is. that what is said or done in the House in
the course of proceedings there cannot be examined outside
Parliament for the purpose of supporting a course of action
even though the course of action {iselfarises out of something
done outside the House. Tn my view this conclusion is supported
both by principle and authority.”

The other case is Rost v. Edwards [1990] 2 All ER. 641 where at page 645
Poppelwell J. stated:

“The Courts must always be sensitive to the rights and privileges
of Parliament and the constitutional importance of Parliament
retaining control over its own proceedings. Equally, as Viscount
Radcliffe put it in A.G. of Cevion v D"Olivera [1962] | A ER
1069, the House will be anxious to coafine its own or its
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members® privileges to the minimum infringement of the liberties
of others. Mutual respect for an understanding of each others
respective rights and privileges are an essential ingredient in the
relationship between Parlisment and the Courts ,*

lam satisfied both on principle and authority that the same legal relationship
applies in Fiji between the Courts and Parliament. It is important that these
two most revered Institutions in the land should recognise and respect each
other’s jurisdiction. This is necessary to ensure the proper discharge of their
respective constitutional responsibilities. It is not a mere matter of comity but
one of well-established law and custom,

On the other contentions of Babla on which declarations are being sought
from this Court. 1 find them to have also been adequately dealt with in the
Solicitor-General’s submissions. If | may say so, his approach to them is
clear and perceptive and one | would also adopt,

One of these contentions Is that Babla's suspension contravened his
fundamental freedoms as conferred by Sections 4. 13(1), 14(1)and 15(1)of
the Constitution. Those sections will be found under Chapter Il of the
‘Constitution which is concerned with the protection of the fundamental rights
and freedom of the individual. Similar contentions had been raised in
Butadroka’s case and the following passage from the judgment of Ashton-
Lewis J. at page 135 is apposite:

"These dicta. in conjunction with an examination of the proviso's
themselves set out in sections 11, 12, 13, 14 and 15 of the
Constitution assist me in reaching the conclusion that the
Fundamental freedoms set out in those sections are not absolute,
but are tempered generally by the need lo place their operation
inthe context of the competing interests of others in the setting
1o which they are to be applied,

The limitation upon mutual operation of those sections in Chapier
2 of the Constitution when applied side by side with the
authoritative decision in Madhavan's case, which would require
the Constitution to do thet which it has not done, i.e. 1o make
specific provision for the application of Chapter 2 provisions to
the internal proceedings of Parliament, further re-in forces me
tothe view that an alleged breach of any of Chapter 2 provisions
of the Constitution arising from intemal proceedings of'the House
of Representatives is neither cognisable nor reviewable in the
High Court.”

That conclusion by the Court in that case is unexceptional which | would also
apply in relstion to the circumstances of the present case. In the result |
would reject s of no substance any of those contentions,
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The other contention relied upon is thai Babla's suspension contravened rights
conferred upon him under Chapter V1 Part 2 of the Constitution to represent
the electorate of Tavua/Ra West Indian Constituency. A similar contention
was also advanced in the By where ot page 49 of the judgment
Ashton-Lewis J. explained: rejected it:

“Finally Mr. Stanton submitted that the suspension of the
Plaintiff was void because the rights of all the constituents of
Rewa 1o be represented by the Plaintiff in the Parliament had
been breached. | am not persuaded by this submission,

Under section 19 of the Constitution it is for a constituent of
Rewa himself to apply to the Court. The Plaintiff cannot apply
on his behalf. There has been no such application and if there
was would such constituent be able to point to any breach of
his Fundamental Freedom by the Plaintifi"s suspension from
the House of Representatives? Those Fundsmental Freedoms
exercisable by him individually are in no way violated by the
PlaintifF’s suspension.”

Here too | accept the judge’s finding as sound in law and would make a
similar finding
in this case.

In the result the motion by Babla is dismissed with costs.
(Mution dismissed. )

(Editor’s Note: The 1997 Constitution of Fiji (Constitutional Amendment
Act 13/1997) commenced on 27 July 1998)

f
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of understanding between the UK Government and each of the ‘de
governments. The Scomish Affairs Comminiee reported on the naturd
#tatus of the convention as it applied to Scotland in 2006,* and a o
its recommendations in that report were repeated in its report on
mission on Scottish Devolution in 20104

The ‘self-denying ordinance’
Q

11, Power and unsdicrian of Parliamest Penal perisdiction of bath Howser 1

AL JURISDICTION OF BOTH HOUSES

power of both Houses to punish Members and non-Members for
derly and disrespeceful aces has much in common with the aathority
frent i the superior courts ‘to prevent or punish conduct which tends to
Eruct, prejudice or abuse them' while in the exercise of their responsibili-

# By this means the ewe Houses are enabled to safeguard and enforce their
gasary authonity without the compromise or defay to which recourse to the
nary courts would give rise. ™ The act or omission which attracts the penal

insended to engage Mimssters on matters on which they are respo
Parliamene. After devolution, it was clear that the range of matters for 3
the Secretanes of Seate for Noethern freland, Scotland and Wiles i)
responsible was significantly reduced. Following o report from the /Py

dure Commizree,™ the House passed a resolution on 2§ October 1994
follows: c

and adj deb are procedures of the Hoase wh

iction of either House may be commisted in the face of the House or of
gmmitee, within the Palace of Westminster* or outside it. Noe is it
ry that there should have been a breach of one of the privileges enjoved,
sctively or individually, by cither House: anyrhing done or omitted which
ifall within the definition of contempt (see p 251), even if there is na
cedent, may be punished. Nevertheless the Hoase of Commons has
Sived that it mwkr:xefcisc its jurisdiction as sparingly as possible and only
e satishied that it is essential 10 do so to prevent obstruction of sts business

That, subject always 10 the discretion of the Chair, and in Addumnmthem. :

rules of order on the farms and of g q ey mot be tabld b p 218)
man for -rhl::. g “" y has :cn JTvuhﬂl Ivylhl:guhmm to the
: or the N ¥ by for Wi ol
(al  seeks informason which the United Knpdom Govermens & er of both Houses to secure attendance of persons on
requise of the devolved executive, or . atters of privilege
(b)  relates to matters which: i
0 ase included in legislative proposals incroduced or to be introd fle House of Commans has the power to send for persons whose conduct has
= :h': ‘l.l;:d x-n:::n'hl‘nrlum%ﬂk = B n brought before the House on a matter of privilege by an order for rtheir
of lias ‘""h" d!"l‘;'"""“ of a cancordat or other instfa Endance, withour specifying in the order the object ar the causes for which
valind et o hed Kigglom Govientiont sad'di) it attendance is required;*! and in obedience to the order Members aniend
Gt} Usited Kingdom Government misisters have rakes am official ie heir places, and other persons ar the Bar*? (see pp 196, 197-198).
in, or P2 ' 1
5] p;u»n for action by Ur:nvnd Kingdom manistees in areas in which they - J::c: at‘mpracn::; th:\tzlou otz mwgs‘nm“t,c:s:nseim
2 umun‘ ! ‘ Birds 1o order them 10 be antached and brought before the House to answer
During those periods when the Executive and Assembly in Northern

have been suspended, the restrictions imposed by this resolution have nor
applied. Equally, the process of ‘rolling devolution' in Northern Ireland
Wales has meant that the responsibilities of UK i
tme. The saving for matrers which United Kin, i
‘have taken an official interest in" has encouraged a degree of flexibility i
interprecation of the resolution. In debate the Chair has taken s g
permissive approach 1o references 1o devolved marters,

Repeet of the Committer on Contrmpt of Court, Crad 5794 (1374) pava 2
Plurdetr v Abbor C1811) 104 ER 534, 558; Selece Commursse o0 Procesdings relating to Sir
Bancs Burdew, Secosd Repoet, CJ (1810) 732; Lovd Denman Cf in Shersff of Middlogex
A1840) 110 ER 419 esp or 426) and 1 Hawell, App & Cf also Dieswicoli v Malrs, wheee the
Ewopess Cowet of Human Righes cnnddered ings takem under the Furopeam Con.
vention on Haman Rights aganst the Malvese House of Represenmanives foe an exercae of
P ind = rep to the publ o(u-llzu&«rdah-uurvchqlw
members of that Howse. The coust jedged the impartiality
wnnmhmMMnmwdwﬁMH:LMpnk&Mm
y Snding of and the desermination of sersence. The Maltese was therefore m
Bill, HIL Deb (1998-59) 592, ¢ 791 Foe deraill of the method by whach he prcniment 4 ol the Cm",:',:,w,, {App Mo 1305747, Set A vel 210, (1992 14 EEIRR 47,
the content of the Scoeah Exeounve, see HC Deb (1002-03) 399, c 291W, and b o In sceme cases the fact that the act is dooe within the precncrs of the House is the essence of
l;‘otml-oh of the Scoresh Pazliament, 17 and 3t Jamuary 2001. - the odfence, Thas, the arrest of a Member o a cimmal chasge, if effecsed withan the peeciners
wmm “‘"“C‘"ﬂw-_fwﬂ&molmnzommmsm« R taes of the Hosse, whie it was witisg, would coastitule 3 contempt, bat not teck place beynnd
eamminsser persprctae, HC 913; Second Special Report of Seswion 2005-06, The Sewel G5 b the walls of Parkamese, see Repare fenem the Sclect Committee on the Official Secrees Aews, HC
ceaceds ke persp G R to the C 101 {19)8-39) pp 23 and Y5,
s‘“ of .Im"o"' HC 1534, . . Sec 2 Cav Deb 121 for the Speaker's sugpestion that service of the order of the Howse by
Dmﬁ;:ﬁ“"‘ Third Kepore o Semion 2009-10, Commussion on- St Hleaving 2 capy thereof 3t the ussal glace of abode of the perion therein zamed Soald be
Procedese Commitree, lourth Repors of Sesson 1998-99, The Frocedusal Co

:)‘v:ahm. HC 185; Farwr Special Repeat of Sesson 1998-99, Govyrnaent

h"! 1 A N
om Government

s

e

mrvae
€] (1992) 157, Putl Died (1892) 3, ¢ 700; C) (1897) 36T; ibid [1901) 414,
L) (1578-1614) 201, 256, 25%; 1bid (1660661 252 enc; CJ (1587-1€28) 175, 630, K86, ibwd

y (4687+87) 351; ibid (V727-32) 705 ihid (1774-76) 323; bid (1925) 445; ibid | 1826-27) 561;
£ (1738-39] S1% wee also HC 148, 376, 183, K14 (1993-5315 HC Deb [1998-39) 396 ibid (1840) 0, 56, $9, ibid (1880] 70; Gosser v Howsnd (1847) 116 ER 1582, 4nd see slso
Sy g Appendox IX o5 Second Repoes of Sebect Commiter on Prasced Papers, HC 397 (13451 5 104

S S e e ———— — — - —
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eomphmuo‘ breaches of privilege or contempt,** While the Houses retain the
d nght to such powers, they have not been used for many

A

years and may be conssdered inapp ,....in circumstances.**

Commireal

The origin of the power to punish for contempt is probably to be found in the
medieval concepe of the English Pacliament as primarily a court of justice, The
power 1o fine or imprison tor contempe befongs at commen law to all courts
of record, The House of Lords has been held 1o be a court of recoed,** and as
such has power pot only to imprison but 1o impose fines (see p 196). It may
also imprison for a fixed time, andocdummymbem(apod:mdm
and their customary form of ittal is by
powawmmmto!iwdmmmdzdﬁzqmdymﬁld\cmddlht
WMmedy moplndbythtcouu“oﬂem
«mlmmcdlﬂodtfolmhuﬂonu either detained in ane of HM
i ** or in the dy of Black Ilod."’orthc Serjeant at Arms,'? a3 the

hmma:wmmmwmdumm.-

Pratted Papers, HC 397 |1845) p 104

MvMIllﬂl"Guﬂl

Lord M, m«m i Jomes v Ranalail (1774) 98 ER 763, 1t ks been held,

in & v Rliower (1799} lﬂlulm.lhutclnds.-hﬂc 2 (as op

o judicial) capacity, sre not & court of ercond. However, that <ane concerned 3 breach af

'wllrimdhwmwumm“huudhwumud

House was mmnnuﬁ-lepuq 1 the sbucnce of any explicit provisibe oo

utional Reform Act muwlﬁtyuh"mdm

- llwuk*ldnlllomm_bn of | of delinguents at the
order of the Commons was ﬁkh-thn-&mnd 1C W Williams Wyna Arguwent upos
m‘wmqunnmdmmuom lom-mounwximm.

§0 comenitrals, The latest caw in the O of 4 Membes s vhat of
W|C](|lllnnn.M—mldlmw.mdwmh_mv
11 (3880) 77).

* The Men, R v Paty (1704) 32 ER 232; Brass Crosdy's case (1771) 95 ER 1004,
Burdent v (1511) 104 ER S01; Sheetff of Middlerex (1340) 113 ER 419; Se-
lrct Commirtee oo Prinsed Papery, HC 305, 397 (1845}; HC 39 (1347). For considesation of

m‘vhnh:h‘u}fhuuulmunmunolmmd.mpl!‘aﬂquleuh.

| p 160,

-y (l?‘?-?m 139; ibid $75; ikid (1779-83) 191; ibid (1783-87) 613, 647 ivd (1787-90|
338; id (1750) €49; isid (1794-96) 241; did (1796-98] 509; ibid [1793-1500) 1R; ibed
[1B03-412) 105; ibod (1810-12) 371, 372;ibed (LRSD) 367, 478 CJ (1818) 28%; ibad (182627
SK2; ihid [1835) S01; dhid (1843) SI8; deid (1865) 336¢ ibad (1878-79) 434, dbad (1880 77,

LI 1829) 34, ibd lll”a!ll‘?l; ibed (A831-32) XA7; ibad (1834 743( ihid {1845) 725; ibid

(184%) 133; dnd (1870) 77, See sl ibid (1972-73) 56 and SO No

CJ 11825) 45%; ibud (lﬂ.l) mt; ibad (1843) $23; bud (2851) l”-l’.“ (IRAS) 336; ibid

(1878-79) 366, ibsd HW

" When at the time of commetal lhtplmed h war oo di d (Farl Deb
(1919.20) 41, ¢ IOICDOIIM adjudged of contempt was oot @ the Ser
m\mccjnunsm..uum)m). has made an ceder for the
olfeoder to e taken into the cunody of che Serpant and then commitsed bim to praon. The
Jaime cn.‘ ,'finlv.n‘ "lh‘;‘ of boch Houses'
powers of mpesonmess, but not the power these duoci
shemacives withia the precinces (HL 43.1, HC 214.] (1998-99), pars 03

— oe— e— Rl
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Otherwise the Lords ataches and commits persons by

wmmSu&mwdqnpdby&eCkﬁddwhrhmmndumw
under which the officers of the House and others execute their duty. In
the Commons also, in earbier times, i1t was not the custom to prepare a formal

warrant for the execution of its orders, and the Serjeant arrested persons with
the Mace as his only authority.**

Waerrants of commuttal™

The Commons, when ordering the commisral of an offendes, ditect the Speaker
10 Issue & warrant 1o the Serjeant at Arms and, if appropriate, also to the
governos of a prison.’”

Warrants issued by order of the House of Commons are not viriated by or
reversible on the grounds of irregularines of form. The courts have considered
it thelr duty 1o presume that the orders of the House and their execution are
according to law.** Such warrants are construed on the same principles as the
writs of a supenor court, and not as the warrants of a magistrae.’*

Wamnmmtmue:pmed general terms, as for instance thar the
mcompetent
to inquire further into the nature of the contempr.! This is the case although

"q ll;‘l#l 23 thid {1825-19) S37; ibdd (18301 461; ibud (1930-51) 323, ibid (1833) 246;

“Mmd&pmd&es«mncm-hhnm;uwhuwm
are made or who are o bein of the Hoase |

ey e TR L T
the Select Commitee on Paclameneary mh N‘-‘INC)O

peesans into cestody for ot ceder commioed in mwhom
ceder of rhe Hosar |2 Harell 241; n'n-as.c;uw-m 152. 353; Parl Deb (1312) 11.
€ 166). Upon iad thae & Member had deen lred In the Lobby, the

msummuklhumodahhmmmeIIW)uj\
M CJ (1567-1828} 109; | Hauedl 32; HC 197 um)pn. annd see W R McKay
Rudes ond Ordees of the Howse of Cosmons (1995] 93-29
. M*Md&MMMthWMNbAhM

1222d odn, 1997) pp 13336
¥ A refwsal by the goversor o receive and detam on the delivery of a warrant would be treased
{Parl Deb [1819-20) 43, ¢ 1017},

by the House ax 3 groas comsempt

" mmmn-rmllm)Ql!lnhMM'!mn”IJ!illlmc;
Hobirone's cxav (1820) 106 ER 716; Limes & Rasnell [1R52) 16 [P 491, 19 1T {od) 364.

" Gousat o Hosnd (1847) 116 ER 158, reversing Howard v Gosier (1845) 116 ER 139; and see
Hoasrd v Gosser (11421 174 ER $33.

- w;w'mdimﬁﬂﬁlawdwnlm HIER 4195

| A

CJ (1640-42) 960, 5 Seare Te 348, The Frodecior v Steveter (1654) 52 ER BI4: Burdess o Abbot

(£811) 104 ER 558; Sheryff of Mida¥eses {1840} 113 ER 415, Gosser » Homard {1847) 116

ER 158 a¢ 172, 1 was held in 1355 by the High Court of Australia that the Sl powen of the

United Kapdom's Howle of Comesons being eajoyed by the Commotwealts Pasliament and
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the Habeas Corpus Acx 1679 is binding on all persons who have prisoners
their custody, and since 17042 ulmbzenlheprmionheSmumuAm
and others, by order of the Houase of , 0 make to writs of
babeumm“ﬂonwhommmumdfmmmm may not
to bail. The view was well stated in Brass Croshy's case in 1771:

When the House of Commons sdiudge an: to be & contempe of 3 4
provilege, their sdjudication s a mv?:‘l:on.mu co-rmin::'r.n mﬁ"gﬂl
muﬂmwmmkhnﬂuhdlmmm:hlnummmbnm
pdpuendanymhtaoun The Howse of aving ’
w© , and that ¢ being lrhncounlandonqhn‘

.i nnzhc&lhnm-lumxamdwll

If, however, the warrants state the particular facts constinuting daccooumpt,n'

chmgmvmhavehmbeldmdncomumzhmdnlyohnquiry ludk

earbser cases the judges disclaimed any power to inquice,* but

judicial opinion changed. Lord Ellenborough observed in B-vdvaﬁboc.

lllO(whadenmacnoninrmulundnmona writ of habeas carpus) thay

he could a couse of ¢ dl \y before the courzig
the form, for le, of & ficati ‘H‘nolnummoflmpn;n
wchnw:ydntﬂucmnmlmbcobl it and pr it

defective. It would be more doubeful, mvu.wl\edmammr: i

Wasrants of mr.he D‘&ml’mmd mheglpeaku by order ol‘t:: House ome;;
mons justify actmg under them pash, A55AU
or fale imprisorsment, unless the cawses of committal stated m the warrants
Wumhhroodtmtumdmmohbcﬂm It is not necessary that any
cawse of mua,:d'h;‘uu b? stated in dnbed mb:.ng or dkm t:'c pﬂsomwahould
have been adj ty of coatempt before taken nto custody (see p
251). If the officer does not exceed his authonty, lwmllbepm«:wdbythc
mn.nmnhhcwarnmuho«ldumht h y formal ding to the
miles by which the warrants of inferior wummtured

Resistance to the officers of either Hon-:, ot oﬂ:m acuag in execunon of the
ecders of the House, is d and p

Persod of commuttal and discharge

‘The Lords has power 10 commit offenders to prisen for a specified term, even
beyond the duration of the session.**

The Commans abandaned s fumn ancc of imprisomag for a tme
atwn."’ and is nnw id powtr to tmp bcyond the

dingly reb mmof
directly Moretbecoun.tuham:rmuntol habeas corpus, would | ﬁeCmnomhnbunmuommmzdfu\drn(or lnylpeaﬁedp
duh:‘:m:?rclmnhemb]mﬁomd\:cmmldthHmmmyaﬁ lly or during pl wMMIH‘W“Y"ﬂMW
wi e

petitions expressing proper contrition for their offences and praying for their
release,™ or until, upon mation made in the House, it was resolved that they
should be discharged.” A similar course has been pursned by the Lords.™

.numhnubnnmwluhmmidmwmmum

.pukyd.mmhuid provibege’, the warrear was sulficicss

“@ 16T 5.;:"-0“ e C and B “”””,?;:;,;.:”u]' of 2 writof nm,aun(udm ~ . owe must look e it and 25T Upon i 3% fmbee may
fu«i”(ﬁ?v'fa‘%‘f“‘m |7£:T;.5'Ldmw~km'.“u~:‘,u s mhm‘w,?m;mg;s-m,wmm 111 ER
Mniodp":nolil‘?:\az,‘u’ d:fm-m e soses 1o ,*v usg;:diaﬁnwol 11540 113 ER 424-24. Sec shn Holbosas's wter (2820) 106
Howe temanded by the N

N mm..mém“mummm w " : See, o L] (16D5-06] 340, 610, Marsell §3; CJ (1485-93) 227; and

of Middlerex (1840) 113 ER 419; 1863) 25; Pael Il Lives 1) 01767201 §75; ibid (§796-58) 505, ibid {1791-1300) 182, lJ[llﬂl—QRl 10%; ibvd

K-udl((’](llﬂ)ln 1<K, 153|.-4d?1(10m : T {18400 41, € 330 : ulw)ﬂl.ll.ouncmhuhml.nol-usmmwdhhm&v comenittal, it has been

** {(1771) 95 ER 1013, + The posicion has bees expeessed by rewlimcns of the Hosse of Commoss Mhumnmw&hbmnmhdmm on babeas corpws, rern
’lM Hist 1262: Cj (1667-87) 356, 357, dud (1697-99) 174; ibsl {1702-04] 505, $99), and after » peotagatzen Iper Loed Dermun CF i Stookdsle v Haand (1839) 112 E:’ 1161; HC

i by dmugfh.,.h.,..”‘“m““h“ u;n::z'ununm w«mh i n:o.M::'wiycm d\u*n

hhmunknnuhﬂdmmpdb,muwg(w Shaftesbury w iteptaone, uncectam , woald be concludad by
(1677} 86 ER 792, The Ayleshury Men, n-raumn’zﬁuu:.u:;,.mms’l)” mumdmdnmdth:!*mhlhmdmquﬂrmm.hmhw

ER 29 Brass Creaby's case {1771 95 ER 1003, B v Hower (1799) 101 ER_140K; “3“““”'““”1- and o 1] (1741-46) Q200 a )

Hobbowse's sive (18207 106 EX T16: Sherf) of Middlesex (1380) 11 ER 419; and Lines & CIISO-1428 269, 313, 639, 55 ikrid (1651591 S31, 591 ibad (1667-K7) 543, 647, 73

Rutsell CJ (1431) 147, 148, 153; ibad 1253 €4, 68, 16 JP 491, 19 LT fon) 364). Per Lised Denman CJ, in Stockdale v Hawsand (13391 112 ER 1112 cop ¢ 1156; HC 183, 142
rotocongh ohverved i

Jl

wrdezs 11439), See sho qmn-m 537,
o o £ e i o ol et o e
supeninr coorms, imquire furdhee’ {Burdet = Abbot (1811) 104 ER £58; uuznno.m.umsnm id (L 58] 19 'y (1857 L&
P im“m/jolumau {1840} $13 ER 415 and Gosser o Hewund (1347) 116 EX "'j (E873-79) 2311 In ene iarance where a pention was peesentted from 3 peeson 1o the

Men. R v Pary {1704) 32 ER 132; Brae Crondry's case {17711 95 ER 1008 of the Sxcpaous axprassieg cpmtiinioe e his ihee sad peayinng o0 e fnctiscymd fiums ool
I m- Abbor {18104 104 ER S03; Hobhouse's cose (1820) 106 ER 716 ?;M‘Mmd‘qwd:h:‘w, ‘ma&chﬁ-“mmktu bedng repe d
opiseon wﬁ'&"“”umﬁm ; ™ CJ (1360) 291, 357, bud (1942) 224; dhid (1880} 241. The exrbicr practice curvent n bath
ot o Avily o soc alowieg + vot)bring i oIl ok e e 4 pompinbie i Lk iy m"n?s‘u mabb'.uumaqn‘:sm"m:::'
of pemvilege. See also Weight | in Murrey's ase {17511 95 ER 629 sad Blackwone i ited ¢ BN .
R " I et e ke st e i g
$54. Loed Elleakorough weat 0a oo say: Ponse wat secciod (harl Deb (1479} 24 m.emqnm-smoxmuwm- 73, TN
does noc profess 1w comenit lct- nmermgr, hn for sorme L] (4767-T0) 1R9; did (1779-83) 191; id |1753-87) 611, 447, 3d (I787-93) 250, 138,
appeating on the tmm. whach coald by eo €49 ihid (1794-56) 241; ibed 11801-02) 115, 221, 225, 230; ibad (1828) 14; dad (1830-33)
mﬂﬂummhu-.vnﬂdmmynd - 4Ny Mnu;—muv,“(lmnd,-ﬂd(llmmMllu’ilm&dutm,\ﬂ
arbitrary, smjus s2d contrery o every principle of poutave law or nareal jwoce; | ey 3 uo.m.udnmn.
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Persons who are taken into custody of the Sereant at Arms acting by virtue of
the directions given to her by Standing Orders Nos 161 and 162 to take into
muodyd:mewhonﬁnm&auelminwpllurwhauleawa
wunlcammitm(mpp14—|5.817)mnurmllyd‘udumed-ulmriinol
the House on the day in question.

Punishment of non-Members other than by committal
Fines

The House of Lords in its capacity #s a court of record has bad power to inflict
fines, exther in substicution for, or in addition o, committal.”™

The status of the House of Commons as a court of record has been doubred,

and the C has not imposed a fine since 1666.7% Select commiittees in

1967 and 1977 and the Joint Commitee on Parliamentary Privilege in 1999

::mwlewhmmmm&mmauwmmm
™

Reprimand or admonition

Where the offence 15 not 5o grave as to warrant the committal of the offender
helsguunllydimcdlobuqrinmded"o:mmbedhmly”by(h
Speaker or Lord Speaker.®

In the Commoas, the offender, if he is in attendance, 1 brought 1o the Bar of
the House forthwith by the Serieant ar Arms, and i there reprimanded by the
Spukuiulbcnumudbytbemw:yoldwﬂum."mma&m

L) (0620-23) I76; (bed (1660-46) S54; ibid [1666-75) 374; ibid (1683-91| 144, ibd
(1760-64) 49) (Regort of Precedents) ibed (1767-70) 575; ibid (17994} 509; ibid
(1793-1800) 1BY; ited {1801-02) 40, 105, Cases are recorded in which the Loeds cederrd
secexity 10 be given for good (i {1660-66) $54; ibid (1790-93) 131),

N C)11660-67) 630; of id {1547-1628) 609, 304 1 Pal Hist 1250, In fomes v Rawdal, Lord
Masubeid remarked |obuter) thae the Contmons were 2ot 3 conrt of recced: (1774] 98 ER 704,

(rg that the Houw of Loeds imposes of Comtmons doss noe, by sequirany
froms the Clerk of the Parkements 3 sexsional recura of finer mm the
Clerk of the Hiuse of C # reoarn of recogei oely. In v Abbet {18111

104 ER 554, howeeer, the court beid than the Mlosse of Commoss, whether oc oot it wat 2
Mu‘kbhﬂukw«wmﬁnaﬂhﬂc&nﬂiﬂm‘h-&ﬂmm

= lrn and Y abo p 281)
T HC 34 (1966-67) para 197 HC 417 (1976-77) pasa 15 HL 431, HC 2144 (199599

279, 303,

. E {1767-70) 187; ibid (1798-1800) £46; ibad (1501-02) &0; ihad (1910-12) 341, 199, did
(183031} 345; itnd (18500 £9; CJ (1526-24) 39%; ibad (1837-38) 514 ihed (1839 275; ibid
(18400 23; ibid {1857) 306; &vd (1901) 418.

L) (1826427 206 C) (18132} 294 el (1833} 299; fad (1842) 143; deidd (1974) LRS; ibed
{1897 164 ibad {1 30) 503,

M N sach sdmasition or reprimand kax bhees made smcr the Loed Speskes was elected i 1006
mmmmmm“;gmﬁ.w‘u of Black Rod and then

icd hry the -3 o b 5

any
e offence he a0t mest with suck letiency (bid (1767-009 142).
] (1947-4K) 22; and of d (1936-57) 64, 66 The prscrice of maks privosers kiwel a1 che
Bat 10 receive tho padgment of the House has long been discoatineed (ibéd (1770-72) 59343,

2

S
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dhchngged.l(.bmnr.hisnoﬂnn d he may be oedered either 10 be
taken into the custody of the Serjeant and b t to the Bar the following or
some later day, there to be reprmanded and di A or 1o attend the
House on a future day 10 be reprimanded

What is said by the Speaker di admonishi flenders
i _g:dx:muztmuu muonishing of )

When an offender is brought to the Bar 1o receive judgment of committal, or
any other punishmsent, oc 1o be discharged our of custody (see p 195), the
Serjeant at Arms stands by him with the Mace. ™

Prosecution of offenders

In cases of beeach of privilege which are also offences ar law, where the
punishment which the Commoas has power to indlict would not be adequate

wmzpﬂmo&mwhuehrmmumethﬂmm t a
proceeding at law v, either a3 3 substitute fog, or in addition o, its own
:‘-p,rhe' y-General has been directed to peosecute the of-

Punishment of Members: House of Commons

In the case of contempts committed agsinst the House of Commons
Members, or where the House corsiders that 2 Member’s conduct

attract some sanction {sze pp 254-257), two other penalries are available &
ddici those already sooed = the service of

o ¥ from
House,* and expalsion,*” sometimes in addition 1o ieral W

3%

gs

Reprimand or admaonstion

In the Commouns, it was previously the case thar Members received a
reprimand or admouition standing in their places,"” unless they were in the
custody of the Serjeant, in which event they were reprimanded at the Bar,
When a Member is ordered to be repri ded or to be admonished he may be
called in 1o receive the reprimand or admomition forthwith,” or he may be
ordered to atvend the House in his place the following or some later day.?

heving beeo last iosismed n 1750 {14 Pard Hist $94 ¥ aad Horsor Walpole jed John

Brooke! Memeers of King 1111985} 4, 14, and 2 Harsell 144,

C] (1919 618

CJ 11387) 306.

2 Matsell 343,

€ {1693-97) 734; dhid (1697-99) 285, ibid {1699-1702) 230-31, 735, il (1741-45) 394,

ibid (1750-53) 104; did (1778-80) S02; ibud (1841} 394, 410, ibid (1954) 159; ibad (185T)

3555 did (1860} 256 id (1866] 235 Nd (1889 363 In two ssbecquent cases the House

suthoreses informally mvited the o eomider irg agaiest those respoashie for
groes mishehaviour in the gallery (24 [1970-71) 68 thid {1577-78) 438],

** O] (1BES) 385 o (1E30-91) 4875 ibad (1911) 37,

7 CJ (18R £2; ibud (1947-43) 22.

T IS47-1620) 917) ibid [1640-42) 158, 703; ibad (1642-44) 526, ibad (168648} 295; dtnd
(1648-51) 391; ibad (1667-47) 576, 842

" CI79) 514 ibad (1837-38) 316; ud {1892) 167, ibid (1929-309 S03 ibad |1947-4%) 23;
ilud (1967-£8) 362

¥ CF{1892) 167) ibad (1947431 13; ibad (196748 362,

" CI{1790) 516 ibid (1857-34) 112

sa

. — e —d
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Moce iy, however, Members have been cepri ded (and susp “.‘by
virtue of a resolution of the Houte to that effect, and have not then recrived
the House's censure, standing in their place or otherwise.**

Suspension

Although suspension from the service of the House of Commons is now
prucﬁg‘d under Standing Order No 44 for Members who have disregarded
the suthority of the Chair of abused the rules of the House (see pp 456-458),
such a disciplinary power existed under anciens usage ®

Suspensions may also be carried out by specific order af the House. Such
suspensions most frequently follow reports by seect commistees, most notably
the Communtee on Standards and Privileges, in tespect of allegations made
against the Member,* and for conduct falling below the standards the House
was entitled to expect,”” but there have also been suspensians in respect of the
terms of a letrer add d by a Member to Mr Speal auddh-'cmdmm
the House on preceding days;® for publishing a letter refl § on Mr
Speakee's conduct in the Chairs® and for damaging the Mace (after the rising
aof the House) and conduct towards the Chair on a preceding day.”*

Suspension and the salary of Members

Since the passing of Seanding Order No 45A in 1998, withholdieg of ﬂ:z
Membes's salary & an automanic consequence of susp ion.”* Subseq y
the House agreed with a recommendation from the Commirtee on Standards
and Privi that, in appropriate cases, the Comemirtee should recommend as
a peaalty the withholding of 2 Member's salary for a specified penod withous
suspending the Member, 199

Expulsion

Thcupuﬂmhyduﬂomo(&mwmdmdmmhnquy_h
regarded as an example of the House's power to regulate sts own ¢

0 11989-50| 227 and HC Deb (1985-90) 168, ¢ ¥75; and CJ {1994-95) 236 wnd HC Deb
Icl,""—”) 258, ¢ 381 CF alwe HC Deb [1993-94) 244, c 142, wheer the Speaker rebuked 3
Member whose condecr in her opimon fell below the standands the Howe was eatitied w
expect. v

Thee Aurche. dumdw&h-mmlwmgm&q&umnmhm
oy (l::‘l:bﬁ !28'. 302; ibid (1648-51) 123; ibad (1661 285, did [1447-87) 120, 156,
iid (1638-93) B46). Ahough there had bees no cases since 1691, the Speaker roled m 1§77
that “any Member persdstiently and 'ul::'lh olueructing public busmens withour jus: and

by consere, smpensian from the service of the Howse o commitineny, atcording m the
Jodgment of the House” (Parl Dieb (1877) 235, ¢ 1514}, -
1158990 227; HC Deb (19%9-90) 148, « 889 f; aad HIC 135 (198590}
8 {1994.95) 286; HC Deb (1994-95) 258, ¢ 150 F; and HC 351 (19%4-35),
CF {1890-91) 481
C!ll’lg‘l;. 3o HC Db (1987-8K) 131, cc 480683, 925-50.
(198748} 46 e .9
81\997-”) 596, Provioualy, some Ordery for sespeasion als provided foc the Mo
ber's salury 20 be withield, o thid (1997-95) 191, For ssipessions since this Ovder was made,
Ihed 200102 159, 355,
1o HC: e (2002-00) 437, cc 1239-56; HC 403 (20020}

§33123¢::2

S ———
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though 1t i, for convenience, treated hese as one of the llli.ﬁhod! of punsthment

at the disposal of the House. Members have been d for 2 wide vanery
of causes, 1!

Members have been expelled who have fled from justice, withour any
coaviction or judgment recorded a them. '™ Where Members have been
fegally convicted of offences wh may inchne the House to consider their
ulsion, z record of chui":cnnﬂc&;m has been laid before the Houwse *) [y
cases the procecdings have been founded vpon reports of commissions or
committees of the House or otber sufficient evidence 1™ The Member, if
Mnmdtndmmdtnbsphﬂk!oummd«bnu&(abﬂ
expulsion,' so as 1o give him an opportunity ta vindicate himself;'%¢ bur
where it is that no ion of vindicati i
nmndnmhasnotbemmado.'“’%uemorduhuh«nmadedma
Mmbernhouldumldmhhplaoe,mumdewonhimohheord«ot
the House for his § or evuds furnished proving that service is
nmmugﬂheitmpﬁmd:emvcmwofmmhnbmadzmdto
beng him to the House in custody, if he desires ta be brought.

Expulsion, though it vacates the seat of a Member and 2 new writ is
immediately issued, does not create any disability 10 serve again in the Hopse
of Commons, if re-elected, The House's attempts in the mid -sightecnth centy

tobuidof]ohanlm.wbomnhuﬁnuexpdkd and ance had has retuen
amended in favour of his defeated T, coded, some years later, only in
the expunging from the Journal umofﬂmnduolm-‘holebody
of clectors of this kingdom® of the earbier resolution that, following has
expulsion, he was incapable of being re-clected in that Parliament, 100 In 1882,

when Beadlaugh was expelied and immediately re-elected, no guestion of the
validity of has return arose. '™

o) Mmmnhehmq|l7l¢-|ll1)&u7hkwﬂndma\-ndnﬂnqgmh
as forgery (1hid {1722-27) 702; ibid |1954-55] 251, perjury Lilnd [1782-83) 770, frasd or
Beaach of e (Bid (1718-11) 906, 412, 414, find 11727-32) §71; ibad {LR12) 176; didd
(1392 120, ibd (19221273, 276, 203, 319; and ae Colchesser iy, 373}, scy to defrand
C] 11813-14) £33), msappeopeistion of pubbc mauncy i3 (170204} 1715 1b4d |1¥10) 398),
and eitker wn che aih 0 of pustice (ibid |1547-1628) 538) or in pebl offics
(#4d (1711-14) 30, 97k having miscusdursed i the cxercme of teit duses a5
m&u&;' Hoase {ibud (1667-87) 24; ibed [1693-97) 274 and § h;‘l Hist %091 CJ

( ; havisg lldnedinnmmruﬁem.ug‘ an officer aod 4 geeckoman (&ed

(1795-96} 661, ibed (1990-91) 268, 272, 242]; and beag gailty of

conoemprs, libels, cr adher
agzmat the Hlouse libed (1 547-1623) 317; ibid (1640-42) 301, 537 hid (1667-87)
A31; Eid (17112141 513; il (371418) 4115 snad (1722427 391, bbd (1932) 6Y; iy
(194743) 22|. Ser aleo Repoet of Precedenns, HC 79 (1806-07)
b 22“3‘] 579, Park Debo (1816) 143, ¢ 1386; CJ (1857 43; Parl Dab (1857} 144, ¢ 700 Ser
CJ {1390-91) 456, 469; ilsd (1892) 47,
'S CY (1782-84) 770, itwd (2812) 1786; iNd [1813-04) 444 (had (3954-55) 20,
CT11895-97) 243; ibud (1722-27) 141, 391, shid {1727-32) K70 itud (18109 435
T CTII795-96) €l bl (18109 399, aud (1832} 176 ibid {181 5-14) 433; ibd (1834) 367.
1% Pard Dieb {1856 143, ¢ J404; thid (1857 144, ¢ 710, sbud (1891 353, ¢ 574
"7 Tn ehese cases, 3 Member whe had pleaded . and one who was convicted on his owe
© nl :n 20t Ordeced 8o ssund, a

COTUTMNCIN O was sent throagh the Horme
Okfice isaesded monion lor expulsion (CJ (159351} 282 and Parl Deby (1391) 383,
for aeadance

€ 574; CJ (1892} 120). In simiar curmmmmstances, when 1 seder Wi made, 3
Momber wes inf d of the propased motion fee lion and rold that he might weire 1o
the Speakrr; and his letter was communicsted to the befoes the mocion was stade fitud
(1954551 25). Tn one case, 4 letser from 2 ! d 10 the Hosse

Member
on the reading of the order fr bis amesdance (ihid {1922) 319},
" CJ (1761641 T23-13, ibid (1768-70)) 178-79, 223-29, 185, 396, 347, 451, i (1750-82)
%77, See also 1 Cav Deb 352
=€) (1R82) 62
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Procedural fairmess

The Joint Committee on Parkismentary Privilege drew attention to the need foe
procedural fairness in handling cases of Members of the House facing p ial

biliey fo Fark
powet to discipline its Members; the means by whach it chooses to exercise this

powrrfnlkwihindruegmbymmmoﬁuownpmmdnm.mdmy
lmpgm;dt:ytl:ewm’tinime-m:u"L but Is subject o various implied

a0t

suspension and loss of reputation. Among the minimum requirements of
fairness are for the Member accused of a contempe (which the Joint Committes
recognized to be 2 serious marzer) 10 be given

a prompt and clear szatement of the precise alleganons against the
mber;

a&do:umwmqmukekmladvkeandhmkplmm
ugl

the oppartunity 1o be heard in person;

| rel ) at the approy

time;

at which evidence is given, and to-

Punishment of Members: House of Lords

In 2009 the Commutree for i reviewed the House's discsplinary
powers, following the appearance in january 2009 of allegations agamst four
Loeds. ¥

The Committe's conclusions were based on advice thar Lords enjoy a
‘fund | isutional right', by virtue of their letters patent, to a “sear
place and voice' in Pardi It foll herefore, as previons editions of
Erskine May have stated, ‘that a resolution by the Lords 35 3 legislative body
could nor exclude a member of that House permanently”. 11
Howeres, the right to a ‘seat place and voice' in Parliament is not in kself
enforceable. In practice it means that evecy not otherwise disqualified has
2 right to 3 writ of summons cither upon first creation or at the starr of each
htfumx."‘Onlkmmdmdmemi:i:bepurmﬁdcdwnkcuphh
or her seat, Bur while the letters patent confer upon peers a night to a ‘seat
place and voice’ in Parliament, a rﬂ;fulﬁlhdug the issuing of a writ of
summons, the writ itself imposes 3 11 The House possesses an inherent

U HL A3 (1995.99% HC 214 (199%-95) pars 281,
11 Celect Commitice cn Parkasentary Privikge, HC 3¢ (1367-68) 184191 Fine Repoet
of the Select Committee on Stasdasds in Public Lde, HC 637 (1994-95) Appendix 2 (b

‘wodsr operandy’.

17 Ser Cuenmaimee for , The Powers of the Mouse in respect of its Members,
Repoer, HL §7 (2008-0%) (200849 390405); and The Condwer of Loed
Snape, Loed Truscort and Lovd Tavior of Blackbw, 20d Keporr, HL £2 (200209 (L)
(2008-09) 406-509).

"‘En&-llﬂlﬂdda.mﬂﬁ;:

134 Thar right wan assested by the in the Farl of Bristal's case of 1626,

1Y See the renack of Vi Birkenbead LC i V5 Rhondde's Clam (13922) 2 AC 339,
mnm-ﬂhm“lhmlnm-hmjhuv-’mmnﬂi
4 cight or prvidege; but 10 demand the fulfilment of & dery’,

¥ mp
which are reflected in the many rules governing the condcr of
Members which have been adopeed over time by the House

The Committee for Privileges therefore concluded that:

(1) The House has no power, by resolution, to require that the wrir of
be withheld from a Member otherwise entited to receive it

s 4 resuly, it is not wishin the power of the House by resolution to expel
a Member permanently,

12} ‘The House does possess the power to suspend its Members fot # defined
period not longer than the inder of the Parls

On 20 May 2009 the House

formally adopted these conclusions.'¢ The same
day, two Lords were suspended gvm

remaindes of the 2008-09 session of Parls 1" Iy O 2010 three
further Lords wese suspended, one for the remainder of the 2010-12 session
of Pacliament, the others foe four and eight manths.!™*

Such suspensions take 1 diate effect, Any suspended Laord is expected to

withdraw \mmediately from the precincts of the House, and is barred from

access to the for the duration of the suspension. He or she is not

g‘r‘i;:dNt:s‘t;Mormmmydmfonheofﬁoeollard&pukuimmu
b

the service of the House for the

1

POWER TO SUMMON WITNESSES

Eather House may SUmmon witnesses 1o a| before it and answer questions.
For details of the procedure, see pp 817-825, 896 and 898,

MINISTERIAL ACCOUNTABILITY TO PARLIAMENT

Following 4 recommendation of the Pablic Service Committee of the Com-
mons,?* both Houses came to Resolutions to the following effecr:

That, m the opinion of this House, the following principles should govern che
conduct of ministers of the Crown in relation to Parl have a duty
o Parliament to accouns, snd be beld o z, for the polk &

actions of their departments and Next Steps Ap xisd, p

that give and crathiul mf P i

U Coremistee S0 Peivileges, First Repore, HL §7 |2008-09) para 8, agreed by the House on
20 May 2009 (L] {2008-0%) 5371
T L) (200809 £
e Centluce, Foseth, Pifth asd Stk Repores, HL 36, 37 and 38
42010-12% Mimrees of 21 October 2010.
% See Second Repory, HC 313 {1995-96); First Special Repory, HC &7 [1996-97); Fest
HC 234 (1996.97), HC Deb (19997} 192, cx 104647 and HL Deb [199%6-97) 579, ez
105562, Sec alyo 3 revolusion reaffirmiog the ponciple thar Misisters should be as open o
ponsitle with Parklament, CJ (1997-95) 667,

e S — WD R
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wanse, and the
Practice ca Access 0 Government [nfoemaan {second
similarly, ministers shoald re 1
mentacy committees on thei

3% The Code wan nsoad in 1996 wnder the Civil
m 1999 1 take sccount of devolu

a
EERTTS
A

11, Powsr and fwrisdiction of Parliamens

owil servants who give evidence befo
f and under thewr dwections to be as
possihle i providing acoarase, trathful and full information, in accoedance
duties and responribilities of civil seevants as set out i the Civil Service -
were p d as clarifying the roles of Ministers in'rafed
1o Parliament.'2* It was not intended to affect or derogare from the Jé

\Memb.

vernmom's

tion, Jazusey 38

of one of

Ministers owe to Parl
Houses: and imposing on Ministers the additional duty to offer their resi§
tion to the Prime Minister does not alfect the right of either House to p
against them in 3 case of alleged contempe, as it might proceed agding
other Member :

teended
138 (1996-47) Qq 6366

Servioe | Amesdment) Osder in Cinmal |
ton.
on how M

PRIVILEGE OF PARLIAMENT

ke is the sum of certain rights enjoyed by each House

wndet
the Speaker has made it chear that

Mabcuanmnddmnmpnwﬁmlumm:\\hxnm.«umoll-m-md

3. son HC Deh (2001-02) 375, ¢ 9772
ke doe the ts o ther

han bees seasonaldy challengzd (HC Deh [2005-06) 442, ¢ 1283)

¥ 43 2 constituent part of the H; of i 3
5 of each House individually, wnbms(bwhichr:luy mm:ix:‘m
h exceed those possessed by other bodies or individg-

fest on the [
defined mluu, © 4w and custom of Parliament, while

gt s such as freedom from arrest or freedom of
it primanly mdmduzl Members of cach House and exmst
: perform its funcrions withoue unimpeded wse of the
mmunities, such as the power 1o
its own ¢ i %, bell
d(ot lhtlp?mﬁon of its thg
I Iity.! Fundamentally, however,
o “:nrgc ofdtb;r collective funcrions of the
; enpoye Membery.2
privilege is ahmwc.' e
any of theso rights and | 15 d ded tracked
ce is called a breach of privilege and i i v =iy
ment. Each House ako claims the risi;l !':m“h“& e . a¢

umn;yuu?u'm‘nm)i.
! peivilegr exisied »o thar Members might “Heeely o d
, witheut digne! Ance of insersugeion’ (Cf {1867 7, g
- t?ndeolh Ji -87) 342)

e no-:‘..s«.i.mwnmﬂhmmm(mn' i Nose Scoti
be :'-‘f‘lﬁrm d:nunﬂy} (1993) 100 DLR jath) 212, o 243, 252 T;Nxﬁn is

under the commen law suly sech powers are sshecent in 2 lepslanve asacrmn|
BECERATY 40 & existrace, and she proper exercar of i fancrioss and Sutes ay :
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necessary incident of the authority and functions of a legislature {as maght
ugwdinmpmolwumpnvﬂtmlbmbrmuohbméu‘mhnm
undeedH&shComolP;rhammanghxdmbxamw

parliamentd,
Since parliamentary pri is # means to the collective disch
House of Parlsament of its occasions have ansen and

either generally or in a particular instance.*

In 1607, |he}hrm¢of0mmmnnhnv¢. allmreqnm.fot(hkmh«m

e i

to arise when one House o¢ the othet & coatent not 10 insist upon its peivileges,

be sued, a p gainst which Members were then 1
In current pracrice, tacil permission is normally pm to Members ¢ al
!hcCmmozwamda:ouﬂonadayonwhch:htHmnems.quh.ﬁi
hmﬂypmbkﬁxmeMmhuwmonﬁemdmbudpm&gww
do so (see p 248). Similarly, though service of a writ within the precinces of
hdwmmamdayncmzmptluppuo-zsu,
ohheCommomlwwmnmph an a tion to the House
ionwenm\‘am

umandmteymcm mmm

oflhelillaf

in of debates or pr
prmlgp l:a”“pmmz or publication was prohibised.*
hom-nmawhemmbmﬂmmmdommn n\mdelx
ts 1689 lays on courts an obligation not to
ings in Parliament. Tbepceinhnonummlawu:.unh
cannot

select committees

House for leave td
complaints of
g except when

shation, the p

3'": has amending begisiatio

o emiphising A ot public

peofrsuonal
m—.w.n--zmmmmmmum-mu

563). Wider powes st

duax

Mmpm-hnﬂmo&rdupmdim

."#I“M‘l:
st depend on expoess prast by sature statute of cosstiunonal powet, 18 @
can of Victoek (Dal o Marpby (ll‘l’l.zﬁ“‘z:l’ﬁ;}exwmmg Wales (Howmatr » Crick
470-77 and A v
’ g’?:}lﬁcuuudwzm”mhdmmvm'M-m;(!un”q
MW-‘CWMW.“&«I«“?W :

added, would be troe even if a chim to
Parliamenn had dacded (41 $44). Bt 50 sab

ot insisted upon by esther House {see pp 233-240).% In 1917, & oouq
o tted the ummuon of what a plaintiff,
nowo((:amml.hndw:hm:uhmndmd n
t (which was on a

:'um o(mm ‘)md\ecmuwwhdl the defendant moydnqwliﬁd

wbowasnM:mbuo the

. enpersaine an opinios
that court s ‘I‘h-.
and to give it to hire with all & incideata’.
Mmu«hnm&uh:ﬁtofdum v i ek 1
hPmmn&cmmhdmmdbvm kully,

Beougham's vicw in its entirety.
* O (1547-1628) 179, The decision way relatively

won regarded o
Su;be 's Memonali 95. C! n 1559, ubeulhlﬂaun
.Mu ".u g“h:d’:,—u-o.‘.:u—hhvebunthun—mv

(1547-16“] SS).
} Fawt HC 3 (INHslpuNo-l
n-ﬂ. of Privilegss, I-wﬂ-. oy

mmhmb«nmﬂr_

(1996-9%) para 335).

.-

C]ll970-7lbm and see p 2138 4
Tt was held by Lord nmmumdwuumunmmAmmm;

munwumumm
Mnh:u w0t Parliament i sezing) but postal service

privikegr of ¥ exxablished by
:h@dmbym-ndnh-m

significant, smce it

i

d by satuts,

mu\nukl wﬂﬂ
sheuld nor be (HL 43, HC 31

shosld sot
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privilege at law.'? It was subsequently judicially assumed that the court in
1917 considered that it was no more than taking votice of the fact that the
speech had been made.!* Cervainly the House of Commons had taken no steps
to ‘waive’ any statutory dmy—-wh:b in any event rests on the courss and noc
on the House—not to g g dings in Parliament. The

most recenr nmhomfotdncomnnonmudhewvﬂqemhﬂud in the Ball
of Rights may be altered only by an amending scatute is the view implicitly
aken by the Judicial Committee of the Privy Council in 1994, The committee
reversed a conclusion nubedbythrNchuland Cowst of Appeal to the
eﬂectdmam:klx‘wedmbe d so as to exclude the possibility of

L

waiver by a resalution of a legis to the pr Jings of which it applied .2

LORDS: PRIVILEGES OF PARLIAMENT AND
OF PEERAGE

‘lhtl.m&emoydwupuvlhmtmply because of their immemorial cole in
Parliament as advisers of the Sovereign,

In addition o privilege of Parliament, which is enjoyed by all Members of the
House of Lords, whether they are bishops or peers, there is 2 separate privilege
of peerage, which extends to all peers, whether or not they have seats in the
House, inclnding peers who are munocs, and also to wives and widows of
peers. Unlike :llﬂh‘: of Parliament, it is not itecrupted by a long
prorogation or lution.® The extent of the privilege of peerage is not
entirely clear, but it has been shown in recent times to confer immunity from

" Adam ¢ Ward [1917] AC 38, commented o in Prebbie v Telestsion Nesw Zaslowd Lad

[199. 1ACnln]ls-ss.ll”llJAl!lmnﬂs-ﬂmbdem-m"\hm
" :::Hu.dum b ;:'& bu Icldbllhlm

'iu-nuvad it [T was Dot

.ynm:m.npmu*. ded 10 p&avo&’w« shosld be rcned into ‘an

- of ap " {Adawe v Ward [1917] AC 324).

Prebble s Televvsion New Zastond Lad (1995] 1 AC 521, [1994] § All ER 407, Bock the New
wmawu-mmmm:m- 1 the coscluscn
reflected in che Privy Council's Zealand Debares, vol $36, pp 16191-95, and
luernl.qnnddusw hwﬁ[n(‘pmuuu 1991-23). For the nua-am
New Zeatsnd Court of Appeal in 3 contrary seeae, sex Telonisiin New Zealind Ltd v

11993} 3 NZLX 513, esp 520-21.
U By the Acts

dllmdlmwlmpmdkmuudw were accorded the same
mum Englaod (Holiday et ol v Colomel Pitr {1734) 27 EX 767, 93 ER 737; case:
Viscoent Hawarden (L) nm)u-un 1i, however, awardhh-l-dud»
mmu:.mmﬂdu of poczige 30 houg o he connnues 10 be 4 member
of thar House [Unioe with el Aal , aet ) The Peeresses Act 1441 {20 Hm 6, ¢ 9)
mnkmddnrdnofuﬂhdnﬂwoﬂn‘nr peersmey; tince that time it hay been
the law that women peers szl wives sad widows of peers have had the same Immunity from
mmoﬂ peess (Coosesss of Rotland's case, ed ] H Thomas and | F Fraser
&wvd(:oh(lu‘)w.’%a-dhdyhbd(l&’],hﬁbehw-u
(l“ll.bdybam!l“&hdym {1684); Comsees of Hantingdon (1676); Covacess of
Ncwpm(l“”l Lady Abergavenay (1727}; L] (1528 Z8-34). A peeress by macriage facfein

hee povikge of peerage f lhmlmlmﬂnl)l
* For of P

[ !' House of Lotds 50 No BL Se
MQ‘:MPMG[&W“IH).’I Uﬂ“ﬂ%ﬂ”‘ubdﬂ"l-'“l
241, ibid (1666-75) T14; id (1675-81) 67, 79, R0, 659,
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the Commoas of England seems to have enjoyed an andefi | right to freed,
of speech, as a matter of tradivion rather than by virtue of 2 privilege sought
dnd obrained. Earlier Speakers made no claim for such a privilege bat mstead
to favourable constrction of their remarks and thase of the House,1*
The carhiest evidence of a shift of emphasis away from reliance on traditional
assumprions and atrempes 10 avoid visitation of royal displeasure on the
Speaker, and ds a di claim of privikege for the House, appears to be
the petition of Speaker Sir Thomas More in 1523, asking Henry VIII ‘to take
sll in good parr, interpeeting every man's words, how uncunaingly soever they
mybecom:bed.toptonudyaxofapodaulelmrdulbcmﬁnulyom
Realme’. More’s plea may or may not have been answered,” and what was
tin the immediatcly followsng Parliaments is noc clear, By the first
Parliament of Elizabeth, however, 3 claim for freedom of speech m Jehau was
certainly made,** and in 1563 ie was justified as “sccarding to the old antient
oeder' 2 Though o claim appears to have been made in 1566, by the end of
the century the practice had become regulas,

arrest on civil process.’! The Joine G inee on Parl
recommended its abolition. s

HISTORICAL DEVELOPMENT OF PRIVILEGE

At the commencement of every Parhament it has been the custom for i
Speaker, in the name, and o‘r; behalf of lh:‘lanmmns.M t‘?“lg;laim by m it
) to their ancient an doubeed ri v i particularly g
freedam ofspmhmdtbau.ﬁre&xnffmamgalomo access 10 Hegt
Majesty occasion shall require; and that the most hvonr;} g
constriuction should be placed upon all their proceedings. The Speaker's prog
is of symbolic importance rather than of practical effect. P

The Pressding Commissioner of 8 Royal Commission under lesters: pareniy
replies to the Speaker's petitson that, 'Hes Majesty most readily confirms all chig
rights and privileges which have ever been granted 10 oc conferred

May 917
the C by Her Majesty or any of her royal predecessors'. Although iz was recopnised thar freedom of speech was important and the
By contrast with the Loeds, the acg and enf of these privi Crown ought not to act against a Member directly for ething said in the
by the Commons was hoth complex and prolonged. The imp o House; it scems to have been common ground that decorum and obedience to
gnviiqc today cannot be mmdry divorced from its past. Each of i the Sovereagn’s wishes ought to be respecred, Just as the House increased its
peaker’s peth is briefly dered in its historical context in this cha ahility to protect its Members from arcest and molestation, o it was frequently

her with related and privileges, Subsequent chapeers then deve !

R P ready to take ive action, without waiting for the Crown or Council,
each of the themes in current peocedure.

against those overstepped the mark in debate.?® Theee was much m these
views with which the Crown agreed, Lord Keeper Sir Edward Coke empha-
sized the executrve's view in 1593 when he reminded the Speaker thar:

Her Majessy grancech you liberal but noc licentious apeech, liberty therefoee bat with

Freedom of speech

fuie & : e g3y doe mmitacion . . . To say yea of no 1 bills, God farbid thar any man shoedd be
The fiest claim in the Speaker's petition, and regarded as the most significants restrained of afraid (0 answer accoeding o his best Bking . . . which is the very
s for freedom of speech in debate. By the larter part of the fifteenth century, d true liberty of the House: mot, 35 s0me 5 w speak there of all caisses &3 his
' fistech . . Nowhhhuumm&ﬂ:rmhmdun”
“ m.munsn&r;mmrm«.*mmmm t::«::h:lwn‘h I ;:'ndgluiu;d; ¢ ‘;“ b Ind\e'mn
Vi = and Barclaye ameraft ( |, wew Parricie i i f
o it o v ke Lo A 190 s 100 oS o e eyt Chirles the st of scenve poliea
T e e 229 the basis of freedom of inheren till in evidence and
T LICI841) 571 e {1B47-4%) 8, cc; for the form of woeds used at the o the first 55 om of speech was inhevent were still in evidence and argued
:‘Ju(hcw’ aher o um-mm e themnt e 1711906 14 bad (191 173, i 1545481 235 In the Apology of 1604 that it was erroneous to believe that the House’s privi-
ibid (1955-56) 13. : leges were ‘of grace only, renewed every Pasliament . . . upon peritian and
- W“ﬁ“‘mmmmﬂ"‘:“'mmgzg‘;mﬂi‘?;';l cbaig] 30 10 be limited”. The view was expressed in Committee on the Commons
wem . » Y "““ " . ' 3 2 D
430, 436). The fact that Maxey was e¢ « Memher of the House must alier the significancs, ob petition in 1610 that freedom of speech ‘could not well be raken from us
the grounds on which the Houe peteioned that pudgment sgainst ham should be reveried, vidd
che ‘Libertes de les &m&mnm{i&mmvkwdl: Mtbt'm}ha.:"”"m. =5
shanid be compessaned . 3 made in a pruis : marmess e of the P o be d and erested of; and is declaratory
meted out 10 ‘the ohde |i ind feedom of e Comyns of dhus band . . Cen .
'Mm-g:-nn 0 ‘:’ 100 ehalcngr vy & pondi A X _lwnlﬂgm-dwrdnm‘mvbpdm

comsidernd in the light of the Eace that he was aaking & Yoekisr Paslisment 1o pen
for the effecss of am ly and ! political proposal made 10 it '
peedecesior. Fnally, the casr of Strode in 1513, who was punshed = the Saanary 3
Raving progosad w Parlismen: meavaces 10 regulare Comish taners, o of limrod sgniSceace;
depue s popularity in the earfy sevestecesh century. The samme which vosded

eedings and wanctions aguime Sercde bote similarly, it @ true, on other suis apangl
n—mam;«h—-cMimn‘fmamhlL mallel

Tha a, A g vome ceotury and a half afeer the evest ()
(1667-87) 19). What the case &d endosbeedly establivh was the peivileged posiion of
the Commons agamst saberior cowets, s 2 full partner in Parkamene. Foe coumenes om the
Ccaves mertioned, see Erskine May (20th odn, 1983) pp 78-79; snd we also S Johs Neake
“The Conuncas Privilege of Free ia Parkament’ m ode £ B Fryde sad Edward Miller
Hutomiesl Sradies of 16e Englich Paviumest (1970) vol 2, 147 f, aed G R Elton The
s‘l:‘ur Comstitataon llz’l,l) 260 #, A 5

the claim made by Mr Speaker Cheney in 1599, § Ror Pal 424, 425,
See gl Ehes The Parlament of Englawd, T555-81 (1986) 331, 341.49.
C] 11547-1628) 37.
DEwes 64,
Elton The Parliamant of England. 155981 (1984) 14249
Elton The Tudor Comstiunion {19852} 274

t 4-N-B-5 B

general low extending oo wodemnify all sad every the Memsbers of both Howses of Paclia
i all Pastiaments, foe and tosching any Sil, * ing ot decl of
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without shaking the foundations of the liberties of Parliament’, In 1621, James
V1 and | challenged these assumprions, Prvi hen-d.w:ndenwdfmm
d\e;nceandpem‘minno‘onrmmnmdus'.To:lnnbeHuuemomed-.
thnwuyMnnhuoddeouuolcammhrhudolﬁﬂuoqhwlu_w
hndﬁmolwpul\...aﬂ...lia“kvm‘,‘ mpris-
mamdmlmﬁm(m&mbymo(hmwlw‘«
img, any speaki ing or declaring of any matter or matsers
or pathi i
ﬂu?mmuxiunoflsllhudmudih:dcommun‘h du;‘;bﬂz:bu’unbn ?m
least be b icatly contemp W g of any
quests a‘llx: “f'm({do‘m? gl provided it was ‘with the advice
and assent of all the Commons™**
The actions of Chatles 1 appeared to challeng; this wradition, particulacly whes
in 1629 Sir John Elior and two ather Members were arrested aqd.fomd gu_ﬂ:y
in King's Bench of sedi wards spoken in debate and for e
duSmkenwbohadbunphyﬁuﬂymmimdh:hedukmud«w&hy
the adjournment of the House. Among the Crown's Arguments were the
contentions that parkiamentary privileg did n
lh:Qluub«.mddemMcodd
evemsindutﬂgh&unof?aﬁmgmhu&eamﬂxmd:smﬂ

Bydxmoldnﬁmlbmkdmklthtady lms.dml'lmh.ld._in
practice bypassed Elizabethan conventions which denied Members the initia-

Dack !
¥

"l’
properly take note of day-to-day

dvemddnuonwmmnofmu,mdﬂ\elmdwhxw‘a
unacceptable in ism of the g had been d lly nar
When the 11 years of Charles I's rule came to an end, the attention

personal
mmedmhuspeocbmdtb:mmoﬂé”.&xmqmﬂy.
berween Packiament and the King was on
bmkdawn.d\eunundﬂhundthzocbmmcd«hmdwbe
¥ Tt is app that on the
not oaly was Parliament anxious 10
preserve pincdhtheyuno(ghlkzpuhkwd
thmmmkbhmthmd\:moll&hﬁunnlglzdmmqm
Abi!lfotmhuiﬁngmdmﬁﬂnin;the rights and privileges of Parliament
m:udforxhcﬁmdmcmdmommwimnmmlhofdw(e-
establishmens of the monarchy. Much of its purpose was of course to
emphasise the illegality of the way the Commons had been treated i the 1640s
and 1650s, but it also made the clear statement that ‘the Parliaments of
England and the Members thereaf shall forever hereafter fully and freely enjoy
andﬁ(umaﬁmmad.ﬁiﬂkmhasam!mmnp . a8
formerly’.2* The following year, Treason and Seditious Pracrices Act

H S|P mwwum;uv.sux.
o Rvjm:lnnlvmll‘lﬂ)&wﬂ”l—“‘.n”’—l@-!nlvw
Loxd restarked ot extallished that m

Histarical deveiop of privileg

209

s Commons committee was nominated to review the issue of
spmh,mdhpmimhrdxauofdwmsu.&mnndydbyunintk
p:u.chmmd«hnddmtheComo!Kinq‘shcbﬁo\Mnaluve
ucmdlurbdhﬁhthcamdﬁmmdnmmwﬁnhwdmt
was illegal md;ftlmtbepxmhgﬂ" of Parkament.* The Lords then took up
the case. One of those arrested in 1629, by then a peer, successfully moved to
revetse the jodgment. ™

ﬂwqhdndmdnmmhdbmwmm.mmmimdtbe
poaubililynfdimwyllhmvmdnnmdebum.hmpmulowhn(}mh
nm]mndeunadpdid:anyuqunbk.lndnms,m:mmrbihd
to materialise. Nevertheless, when in the revoluti y < of
168889 the constitutional initiative passed to Parliament, the i
wnnkmmrqmm:hfullmlom&:daimhofnadomof , and to
pmmhmmbyyocmnmmww,m&ommyllmmch
orthrou#nbecm'l’henwﬁnninsniclel)(ohhelillo‘kighu'hn
l_zednmohpn:hud“ and p dings n Parli are not to be
‘impeached or questioned in any cou or place out of Parliament’ was
intended to stifle both the courts and the Crown. ™

Chapter 15 will il the
co:it:wdmw”.
Freedom from arrest

The second of the Speaker's customary petitions on behalf of the Commons at
dwbeﬁninsolahllhmtisfw&edom&mm.m of
:hnwiviqekhwmmysﬁnhdmmdmhupdvlmmmn
f ly the 3 of the ful ion of freedom of

cepeated im statutory form the claim to freedom of speech in debate.?” In l“:i

1ok

practice of the principles

e 1 A rm]

such claims made by the House. Some clements which still underpin the

* 16l ﬂnM@Manhmnmemﬂmd

*Mh‘."m and privilege In debating a0y mamars o buines
o

CJ {1647-37) 3, 19, 21

L) (3666-73) 166, 223 3 Suae Tr 13135,

It is, Bowever, releviae 10 nose the sction taken m King's

smmummmnlwuummdnm

mﬂﬂcﬁn‘d&bﬁ-d\’u&hﬂfﬁ—w

that the coart had no jerisdcs

aver the di

sreedom of Parkament {C] (1648-93} 215}—ike
seversed. Lord Desmun was 1o oluerve lates thas:

n.mmmm.m»-m«mm-wdhmuu
hnﬂadh“mvﬂﬁn&uﬂ:d?ﬁhﬂﬂ-lo ndividaal who
wedd the offendimg parmphl donbted law, because he 50 and published beyood the
walls of Parfiament, under an order to do what was salawiul
w Haward (1439) 112 ER 1132)

of the phe v dingy in Paclismens’ a5 well £ ‘freedom of speech and
M“muwhhudl&nmmﬂmﬁhﬁmmm
direct coyal interference wieh the lsiness 3 and ndirect b of Memi
Mlh(mhvhquhdnidhlhl-lwl

thar againy Elios—chough it was never
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povilege ase found at a very sardy period. In other areas, the House has
subsequently voluntanly narrowed the scope of the privilege. ™
Whatever the ongin of the privilege of freedom from arrest, whether in some
recollection of the Iib hed to d at tradinoaal popul

assemblies or in the principle that the King’s servants doing their duty in 2
supenor court should not be impeded by litigation mn a lower tribunal, the
principle was clearly established at a relatively carly date. The firmt known
assertion of freedom from arrest seems 1o date from 1340,*% when the King
released a Member from prison during the Parliament following thar m which
be had been p d, by his d ion, from taking his scar. In 1404,
the Commans claimed that it was privileged from artest foe debr, contract, or
trespass of any kind, according to the custom of the realm.™*

Though the principle may have been deeply engrained, its implementation was
patchy and often beyond the power of the Commons alone to enforce. The
delay in releasing the Member in 1340 amply illustrates this, as does the case
of Mr Speaker Thorpe, a century later, in 1452, Th had been imprisoned
and retained in gaol by order of the House of Lords, despite advice from their
assstants the judges that he was entitled to his release. In that mstance,
the C pred the position and elected 2 new Spesker’)” Indeed m
two separate cases in 1472, the courts disallowed writs of supersedeas staying
actions for debt on the groands that Members of Parliament and their servants
were protected by custom from bemg d, impri d or impleaded for
debt during the me of Parkiament: the judges upheld the plaintitf's view that
there was no such custom.**

Cuk P

peace’. In 1697 it was resolved “that no Member of this House has any
ptivilege in case of breach of the peace, of forcible entries or forable
derainers™ 4!

connection with John Wilkes' case, although the Court of Common Pleas
Eadded&duww{w,itmn«ﬂvedbybahﬂmm 1763 that privilege
of Parli does ‘not d to the case of writing and publ seditious
libels, nor cught o be allowed to of the ordi ,cou:seof laws in
the speedy and effectual p ion of so | and ne an of-
fence’ 42 “Since that time', said the Committee of l’rinlqu in 1831, ‘it has
been considered as established generally, that privilege is not clarmable for any
indictable offence’*?
The privilegic as regacds the Lords was explamed by a resolusion of 1626, ‘that
the ;-iﬁlek:o! mﬂ‘m 18 that no peer of Parliament, sitting the Parlament,
is to be imprisoned oc restrained withouat sentence or order of the Hoase,
unless it be tor treason or felomy, ot for refusing to give surety of the peace™**
The current Standing Order of the Lords (No 82) presceibes that ‘when
Parliament is sitting, or within the usual times of privilege of Parhament, no
Lord of Parli is 1o be imp d or restrained without sentence of
order of the House, unless upon a criminal charge or for refusing to give
mmylmthm’.Noﬁ&aﬁmdmdus!orummmtormum
must be given to the Howse '

It was not only the cminal law a mwhi:hapluofpnﬁhgemh'lhd.
In carlier days, the pev could not 1{:"“1 against more or less :.rbu{-ar!
detention ar the oeder of the Ceown. most ble case under Eliz

was that of Strickland in 1571, who was called before .the Council and
inhibited from & ing the House {(not stricdy speaking nmalzdj for
prefering » Bill to the Book of Common Trayer, against the
Queen's wishes.* In the next two reigas, h eg, such acty L more
common. In 1615, 1621 and 1622 Members were imprisoncd vmhou} trial
while the House was por sitting or after 3 dissoly rhes | § Eliot
and Digges in lézswluluheﬂa\mwashm.mdzhe(mth«unmof
the King in 1629 has already been mensioned® (see p 208). After the
Restoration, the practice effectively ceased.

From the carliest times,** therefore, freedom from arrest was m&d as
confined to civil susts. Iniuotiginlfonn.dm_pnnlcgewugvmmduthm
freedom from arrest. Members were not to be ‘impleaded’, which was taken to
prevent civil actions being maintained against them as all, by reason of their
inability to maimain their private rights while in attendance upon Parlia-

4 P , however, were to establish relatively clearly, if
showly, the basis and the limitations of the privilege. In the frst place, it had
always been recognized that privilege could not be pleaded aganst criminal
offences, then adequately summed up as treason, felony, and breach of the
peace. The Commons accepred this in 1429.% as did the |ud§t0 in Thor

s crse in 1452, A resolution of the G in 1675 decl that ‘by the

ws and usage of Parliament, privilege of Parhiament belongs to every Member
of the House of Commons, in all cases excepe treason, felony and breach of the

M As exhaustive seview ol the eatlies husoeical basis for the privdegr of frondom froms srrest &
il cases {5  be fosnd in Caundy ¢ Stexart (18411 133 ER 817. A claees of peivilege
previcasly made in tha connection in respect of estases was emitred for the firs nime (n 1852
Fresdom from 'melestations” (for the precie meaning of which we HC 34 (1967-68)
pazs 105-12 gnd p 93 wax claimed until 1866. The provilege of aot bemg impleaded lie sued)
was connidensbly limited by sature in the lae h phreenrs we=p 212)
and the daim which stiorded p o menl having bees effectively extin-
guished by stavate in 1770, was nio longes made aftes 1892 (Parl Deb (1392) 7, ¢ 18,2 HanweB
127; Colchester |, 63) (see p 2140
Balletan of the Imitatate nf Hatorical Research vel 43 (1370} 214-15
Following the punishment meted oar 1o the indrideal who subpcted Richard Chodider, 3
Member of the Commons, to ‘onible baterie er mal-£ait’, the Act 5 Hen 4, ¢ 6 (1404) provded
of

WO {1667-47) JAT; ibid (1693-97) TBA. See whn itnd (1640-42) 261

g ﬂl'moa:m\v C (1761-64) 674, 15 Parl Hist 1361-74. Sex also R v Widkes {1763) 45
ER 73706, 19 Stane Te 992

© CJ(1631) 7L See aloo L] {1709-14] 31, 34 and ihud (1741-46) 451

1] (1620-28) §62. : ‘ o=
‘ m:um—uusss-mnl;ums!—‘luu;mu’u.msz.
‘ it 995-96] $69, ¢ 495; ibid
hmmu:;h;::umauzb;.m Mwa.m;r (Sl_’?lt-a‘;l,:u;mnm-mno.wuns—mmm.mu $-96] S69, ¢ 495; i
beaider & fine 13 542; 1 Hatsell 1517), same ponaky wan imposed by 2 rodg i Wenrwoeth involve arrests auther by the
statute fe assasles on Members of exber Hoase coming to Pariamsent (11 Hea 6,¢ 11 “ DEwe o668 T T e backament (s ) & Nesle Elioaberh 1 and ber
et et 991 1 L (1958] 325 {F and i {1957) 157 ff and 260 4}
» 5?:""'3'“:3951&01"28-3& = j?mmmmﬂ”ﬂl‘

: S i i neevant:af . inther o e oo ssbir i dwsgit Exempuon from dierant liament wis not povel in 1290, when the biskep of S
mm*mm:ﬁ.l%:‘:;}? lﬂld‘l?‘ﬂ-a v ¢ ol " M‘lwl?ti‘d@?&?&hh;-mﬁmb;wdnwnlovhd
LICI U Were Awar h tae . .

45 Rot Pard 329 1 Hansell 28-34 &1 (No 192) and 1 Hatsell 3] wnd in 1315 {1 Harsell 120

—_——



pibi 12. The prisvlege of Parbament

Historical develapment of pruvileg a3

ment.*? The House msisted in 1477 that the pavibege had exsted ‘whereof
;ym:hamnnmdehnmthemmﬂ:‘.”%inofmrndmwuﬁm
issued 10 stay such actions but from the beginning of the seventeenth century
the Speaker was ordered to stay suits by a Jeter to the judges,* and somerimes
also by a warrant to the party;*? and the ies and their attormeys who
commenced the actions were broaght by the Ser) to the Bar of the House 3?
It the sixteenth century, the peivilege was not always allowed, ™ and subse-
quently statute first eroded” and then extinguished it. Under the Parliamen-
tary Privilege Act 1770, any person may at any time commence and prosecute
an action or suit in any cowrt of law against peers or Members of Parliament

Inisially, these problems were sofved {as in 1340) with the assistance of the
Cmmaofthcmvhmnmdpﬂviupwouldkiaudbymw
Moraddmndtodukeepuofthepm”ﬁm&:ri;bno(
plﬂd&swummnﬁ::ﬁumwew(}omlhtmhmmbw
the release of Members.** * case in 1542 s often seen as signifying an
advance on previous arrangements for secuting the release of an imprisoned
Member Ferrers, a Membez, was arrested as surety for a debe, and the House
tookdunovclueydmdlu;he&mm.wixhtheh{mnhhwly
authority, 10 secure Ferrees' release from the City authorities. When this was
mimd.d\:(bmmlnidthemlmbefocftklmds,‘who.'gdn;zhg

and thelr servants; and no such action or process shall be intecfered with under contempe to be veey great, referred the p em thereof to the

uypn'vieggafhrliamr.ki:abo,howovcr.enmddmnodinginthu\a House'. The Commans refused the Lord Chanceld ‘s offer of a traditional
should subject the p of any Member of Parli 10 atrest of impris- mdpmnymam&mumnm.mmm’mm
onment. Under this Act™® 3 Membet of Parls may be d by every and committed for contempe those who bad been responsible far his detenti

legal process, except amachment of his body,

However well established the principle of freedom from arrest, pracuical
probl ined. Where a Member of the Commons had been imprisoned
in # civil suit, the House faced the difficulty of first how to secure his release,

Ahwwswhthpmmuthmdm&mmaqhmw
bythCmmﬁutiniﬁunolqus’mbpmbaﬂymmlmiwi
Hbrduumthbuaobnhodpmdpllymﬁmwuﬂmq

servant Burgess for Plymouth, against the back-
:lad md&:&ag‘u&‘ h;ruiﬂ“!in bawxg:;sloyhh.:: w&&m&mm&m;t‘mmngm
amage to s , since a Member rel pleading hi in hi ¥ k

- M e ts piamn e e condiiir e D skt and astending in his own person upon the business thereof ought in reason to

hnwinkvfmhimnlfmdaﬂhhummn«md&nuhsenmhﬁn‘.ud
‘whatsoever offence or injury . . . is offered to the meanest Member of the
Hounh(obciukedapiﬂuompmonaud:hewbdemnofhﬂlam'.”
Moum&:wmdn&mmdpdvﬂmmdammogdum
m&amdmghpmhmcemundm&em“nmm
Mace, continued after 1542, though no writ was obiai d without a

pnﬁouslynptdbylheSpnhnhpmhr.inSmdby'aunhlﬂs.whn
2 Member attempted o use privil in order to avoid repaying the sum owed
and not merely to escape prison himeelf or his seevant, the House first
mﬁminddm:mumd&amqwnmmmdonlyn}m
stMMHﬂ.BmMGnM-MSm&M\de\:
}hunmmmdmdn;lhtpdvﬂqeby&uuﬁmhyoldnw.“hms
dux.howmboﬂlhomthemuomenﬂrytmmdﬁommdmnm
lmwhmubeaaiounkmomihrmmqmuddm not followed,

g :,Hu-ﬁ‘;!.m For procadures wish regard to the imue of wiss of sspernadess in 1388, see
"0 § ot Pasl 191 1 Hutsell 48-50, The “irme wheread the memory of man ruseesh st 30 the
(:-nmry’utah-nlnnuﬂmaeoadeIEHl!n!humpmahn

1§32,

TOCIIS47-1620) 142, 381, 525, A6

5 CJ (1547-1624) 504

1 DFwes 343, 350; C] (1547-1628) 211, 36R, 371, 655, 922, 928, For a refusal of the judgrs

1625 (o obey the Speaker's letzer, sec Williaes Prynn Nowrth Part of Rrief Regaater of Writs

3'1‘“._.!. noCl 4"1‘547-!611) “!;mlﬂ. 185, For cases in which Membess waived
ivilege = -poaranum iey vois were allowed 10 peocesd, see CJ

[1547-1628) 378, 421, 595, sec; ited (1638-93) 230, 300, 400, itwd (1693-97) 557, ex.

In 1585 the Locd Chancellor siming = Chancery ‘very gently and demanded

m»m-mmm-hmdﬁm\aﬂnnbp-umn

1 The Act 12 & 13 Will 3, ¢ 3 enacred chat say persom might commence sad prosecuse actions that at leass there was a current of opinion i favour of the s assumpuon
agaisat any peer, oc Mamber of Pariament, ot theie servants, of othees entitled 1o privilege, in of executive autharity to protect and enforce freedom from arrest.
the cours at , and e duchy cowr of Lancaatss, i afier o dasobunion
prorogation, watd the next meeting of Parliament, 1ad dering any adjoumment for moce than
14 days. and that dunng such tmes the court sught gve pdpnent and swerd execution. Socn
aferwards it way emacted, by 2 & 3 Aane, ¢ 12, that o action, wat, process, procesdngs, i rwmqk.qnm-mncun—m-d..b‘s-cnnmmm;uum.
judgmese ot execation, againat priviloged penoss, enploped in the tevenoe, or any office of 239, 374; 6 ibid 190, 191; ) Hamell 35.
public wuss, for any forfesare, penalty, cuc, should be stayed or delsyed by e seder color of » ommm;m!ulu.m.muuum.m;m.nun. :
presence of prviege of Paclisment. The Act of William 13 bad extesded only w che prncips| » S«GIMWMWIIMBI--dzn-ﬂ.wilﬂhrdﬂllvd!h
courss of law and equiry; bur by the Paclamentacy Privilege Aex 1717, all actioos in relation of the Ki -Mndﬂds«dnll-hmln—”.
nrulu.dmlm-wuwwbemmddwm&mmd e mﬂ:l'l mwkﬂlmmdhnhd&muh&hn
| during adoursments of mare than 14 days, in asy court of recoed. The dar occasion ﬂadu@ymmhmﬂﬂﬂ’-lﬂﬂl(ﬂ.lﬂladu!i!]ﬁm
which e Howse of Commons treated the service of writ upon & Member a3 inself 2 of Ehizaberh | and ber Parliaments 1 (1953) 3. # and G & Heoa The Parkawens of Expland,
‘ rink:o:)su!’!? (C3 (1754-57) 686}, and the priviege was abolished by sarste in 1770 ugnan:ls‘s) 333.34) ﬂhhdnnqdwlill-ds-hmmmdo
see (1547-1628) S5.}
| * Cf alen the Acts 11 Geo 2, ¢ 24 (Paslamentary Privilege Act 1737); 4 Geo 5, ¢ 33, 45 Geo 3, * Ed T E Hardey Proceedngs i the Parbiawents of Elzaberh | (1961) 381, 411
| € 124; and 47 Geo 5, sess 3, ¢ 40; and aleo Cassidy v Stewart (1841) 133 FR 817 foc further - h&tmd%ml”h&tﬂmmﬂwﬂcﬁn*&dﬂ“damol
informasion on the kixtcey of pei & relanon 10 dgal procea, To 1958, the Privy Council Wmmdmmnm#mdumw.wﬁ
drcided that the Parliamentacy Privilege Azt 1770 &d not render the issue of & wnt agamat = e of following the Ferrers dent wan alvo argued (D' Ewes 479, 481, 302, 514,
mhdhmhmdtwuw-mnmd smmaa-m:mmdwamr”unm.m-mu
mh.ﬂl”ﬂkCH&quN’ﬂuMdm‘t of Righes will inhites a cour nmmdh)lw-‘um&nn-h-um'hM-R.Sulej(lﬂ?-lmim.
‘ impeachizg or 4 dings == Parly {see p 2316, $20: {bud (1667-87) A11; ded (1713-14) 6; 1 Hanel 167,

e R e S S ey
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2 12. The privilege of Parliasnent

The next stage 10

d&dwehpmmdthepuﬁuudlcmomcmm
1604. Sic Thomas Shirley, who had been o the Commwons, but had
beendc i htheﬂeﬂklexnmrinnbekmdle f Parliament,
weas di

o
auhedumnddlbesa‘lﬂm.acthgonm
(medmunawwbﬂnﬂn'm into the House by habeas
had failed). The Warden of the Fleet was comumitted
nitially sefused to release
Privalege of Parliament

of freedom from arrest, the right
liberty, and the right to punish
reconcile this with the ceasonable tights of creditors, it was
the privilege claimed had expired with the session
miﬁu-mﬁocﬂlnnd::mnnnm.m
whose arrest of dy p were
chargeable with any action.

The principal earlier cases the Lords show an ancerta
similar to that of the Commons, pav g

for costemgit, having |
followed by the

inty i their practice

immediately by order by writ.** During
the property of or of their i
sccustomed to interfere by its ditect authority,* but pwinlcu%e did not
perty held by a only.®” A statute 1700,
maintained the privilege of freedom from
the 1603 Act, ma
and sequestration, T ot p
of Parlsament, and during adjournments for more than 1
the King's immediate deb jon against Memb
during the sitnng of Parliament, and the privilege of
such suits was not mwrvsmﬂyahrﬂurAnof
for penalties, forfeirures, etc, against privileged persons, 1
memeuranydﬁceo(mm.wumwhmyvdwpmﬂqt.
arrest, however, was sull maintained In such cases for the
Houses but not for their seevants,

mﬁwdumdaManberhomnmhd
statuzory footing, the means of securing 2 Member's release
peeresses and Members of the

3 uponnmlonin(heewni
privilege have been

discontinued.
S

9 CJ 154716281 155 1 ) Mataell 157,
| s 1,2 15, Despire ies wame this

1] 115781614} 66, 43,201,205,

T (162842} £34; ibid (1645-46) 577, 601, 633, 639, DEwes 603, 6l

3(1620-28) 776, 777 ihed (1647-A8) S1L
(1666-75) 194, 330; ibed 11683911 36, TE

12 & 13 Wilkam 3,6 3, | & Sed

Act was pamed in May
250,238, 241,270, 296,

91 ER Y47, Even

acted to seowT release of & Member
vnhhu-cemthwinumal((' l|7M|47|)‘ThHM
.mmm»mww
:’ld*w‘.:wlm nd &y the Coa of thowe wihvo brought

a mems W w!

&nmowawkwdlﬂﬂmﬂnmkrm“i-m
the ordesy of the Houss (C) (1819-20) 2861,

654; fbid (1519) 4], Action

e
the same period, when

de the goods !me I'T:d:nu m::n
o persens liable to stress ite
b adi ¢ and the next meeting
4 days. In suits against

permisted even

was

freedom from arvest i
17034 executions

n the

vil cases having been put on a

changed. Peets,
Commons were narmally discharged immedi-
rom which the process ssued,™ and weits of

1604
193,30, S“.;udﬂ‘tﬂ-lﬂ 5

id (1696-1701) 294; (bkd (1722-26] 412
by the P Privilege Acx 1737 (11

aher ke of the
ardered the telease of
(180 ! s also beent taken
WM#M(&U“IIO—I!!WJJ;M[IW\ :L)

An ALon

il

with

Historical developmient of praveeye

§|m.|h¢

enacement of the J

Act 1838, s 1 and subsequent l:yflnion,
7t The position of

¢ an cavil

' Members in respec of imprisonment (ot attachment) for contempt
 bankruptcy and

Freedom of access

The third of the Speaks
wheneyer oecasion shall
century) in OFEIf,
of the Speaker
House.” Even

chosen by

use OF
communicated bY
sellors or a3 mem!
The right
of the
House, sull

1he Commons
even 23 0 SPECATOL

e with

with ghe forms and
"3
152 Hanell 371 8

statatoty

and in an eacher orm seems (o ha

when the four

Commons \
resses (see PP 168-170), which

more
such Members 3§ have
of Het

of access 1o Her Majesty
denied to individual Members,? so that the
25 & whele and
fess of debates or the
basloncembluhcd
attend its debares.

Tbel-hlﬂoflords.likelbfpﬂmﬂ‘m

Wl{mﬂdw“mu{w\ﬁllmnﬂ.
D'Ewes 16. : chim
v

has been practically abolished.

of court,
245249, as are the
privilege

detentia is deait with at pp
&m:sumdm-nwimxrﬂlh

fully with freedaen from arrest of molestation in

and to have
itions

bed by Her Majesty. Out
for purposes ;
mnmdmf«wwd
may deal with any subjest of

aay be presented by the
will order the Address 10 be
mmbkvmmui’nww'
Hoasehold

the House, Such an
usually, the House

Majesty's

ghcpntKiph!Wﬂ!lﬂ'mem
& enfitled to secess (© the Sovereign,
the right of access 45 tg&vidul_ls. a5
foce py 205-2061. No principle exists

debates in the Lords.™

Rarher warpd

foe freedom

y of aopeas was
k-hh’.wd“tmnﬂﬂ"‘"

uyindnm-\
anﬁnda-umrwdmﬂ‘!'“"
o ;

AEnIPR A
e prvilege eomiling them (0 dopenss
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Ret Pard 456 11400 CI {1641-41) 145,




216 12, The privilege of Parliament
Favourable construction

Wﬁmlpenﬁmwhxhzhemkamkaisdnnbembvom:ble
construction should be placed upon all the House's proceedings. As in the case
of the privilege of free access, this claim was, before the reign of Elizabeth, for
the benefit of the Speaker rather than the House (see above), Even in 1559,
Speakes Sir Thomas Gargrave asked that “if in anything himself should mistake
ntnﬁnvponorovmﬁpdmvhich;bmldbtmmmdmhhmw E
that it might without prejudice 10 the House be berter declared, and that his

uufulussbuudl.MrSpuku.lhndsedchdulnthxmknuuumy
k'.*mmumnmlkdemxhlna(muulommmndmpmudhp
of the House are guarded against any interference on the part of the Crown not
author‘mdbydwhwsandmmﬁonohhemnmy;mdubydnbwmd
custom of Parliament the Queen cannor take notice of anything said o done
inthtHouu,butbylbeupnnofdzeHmmlf.

Pﬁvilegewhhmpecttommbashipoldwﬂonn

khlpﬂﬁkuo!duﬂowd@mmmmwﬁdeh:mmpmw
constination a1 established by law.
Theorip‘mohhispdvilqeanmhfomdinhemmhm.lnISU.
Heney VI transfecred to the S k i
license Members to depa
wl\aw(mmﬁedaboutiono(dﬂspﬁndph.tbcmmfuo{:w
authority was delayed. In 1536 the King authorised

continue to sit in the Commons he
Hmmmbqlm"nuummmﬂmmdﬂnz:n«d
its claims to consid lifications for bership. In 1571 a seloct commit-
tee approved retums umbotoudnwhid:mdnmdmdmmbusmthe
previous Parliament, though only cight vears previously such action had
mqukedlhugmmxohhelmdSWard.”hlS%,deow 1
dnnudqmdﬂmbcraumbuwhomalwm\sm
shuuldulwhiummzh@mmwnanowminmeuw
:ndsimﬂuiamcommmgxboum.mahcmdonoﬁu'aldmy.orpem'
mnc."'Axd\:nmpedod.pnuﬂmhmehiddmby:hﬂhnmﬂ\e
r'ghwcomimewnhoﬁhouwhomomudlmdebt,hdkudfwﬂwy
ormmhwed."ln&elimdnmqbemmmwmfornw
dmiomou!ywbennodﬁedbythcﬂmudluuncy,“mdhnhﬁmdxm
thzl-lmudecideddnmomohdiwwdm“lnlS”.thucmdny
ofdecﬁomandmumwmmdmm&mm«olrﬁwm

D'Bwes 17,
6 Hes £ ¢ 16,

s R Elton The Tudor Conaninwaion (1982] 264,
CJ (1547-1628) 63, 83 and G R Elioa The Parkiament of Englend, 155951 (1954) 13840,
CJ (1547-162%) 106, see alw id 15, 104
" CJ (1547-1626) 104, 114, 122,134
MCJ{1547-1626) L18; D'Ewes 233,

" DEwes 244, )ﬂ-‘m.kdubﬂwm-drmbdtﬂmdw'
n Mistomical fourmal (19751 vel 18, 851

sds1

Modem application of priviepe Lew 17

(hviuuidnh‘appo'munmo(adb«bodnamptwlommm)lndfxm
been wet up in 1584-85.4
h&:hﬂowingm@.bommmnm:hwd\nmhdbmd
ground ined, p "*u:h!xdhd\amhnd«bm&g::ol
lém.inwhichanmptwnm-debyawxm to unseat a Member e
of his technical outlawry, ended in a compromise. The exclusive right of
the G to d ine the legality of and the conduxt of returning
oﬁuﬂmnmmmsnhedbydxcoumﬁllduuuolhumﬁnva¢
in lé?ﬂ’nalwubrmﬂoudwdsin1689":Mbyothummponry
cnses"TbeCmms‘ium&aimmdeummh;tberiduofehcdnnm
hnhuuknowlodpdbrd:?ulhmmunﬂeuiom(mm) Act 16955
Bu'mwrdtodlu%hto‘elecmutheaudwbyuWkiumdkn?dy"
Mthnududslo&wadiﬂmbmmmmddeﬂoumd
then@:lollhed«tcd.thombeiunﬁwho\dbymmmmhw.mdduothu
numwr@tmaph«hhﬂim”lntbeqhmmhmmm
har the C inued 10 exercise the sole right of determining
whuhud«wnh.dlher'dumvou.”whikiuqnidngh\wdumnﬂiahg
claims of candidates for seass i Parliament; uptl, i 1868, the House
delegated irs jud m cont: d elections to the courts of law, retaining
uninrisdicdouunrunsmothuwioepmvidrd!ubymm

Mv«ndoub(arinascoduqukfmdondanydmMemhml.be
H:omenlsohn:h:righuohqﬁninwdnmlmuddecideﬂm-m
writ ought to be issued ™

MODERN APPLICATION OF PRIVILEGE LAW

Ml?: hinqdngk;—bahﬁ?wmd' the

WO potentsa { wnci 51 enunciated in
mm-bumdzamdecddn:hﬂqof&cmedhmwdh
mdunmbymdmpwminlmﬂinwidduopunmhum' 3
hw.mmeomhmd.m:pmﬂquulhrﬁmanﬁ;hu‘- utely

T

M F Keeler The el ding C for Privileges and Revseon’ = Parfie-
mentary Hintory [1962) vol §, 2546, D'Ewes 349 4TL

See p 283 fur o descrigtion of the cxve.

6 Seare Tr lommm-mm‘munﬂs;-du(msam 253
M'ﬂﬂ(lﬂml&ﬂmuﬂmvﬂwm(!“lll?!lloﬂ.

TFor description we pp 285-287.
hsuﬂ&nn..mdmwmmmm-ub.tm
1 (1766-61) 211, 219, 179, 293
M.Mﬁnldduh‘mqﬂuﬁmotwuﬁ
Mmohthv&amdmm-dmbm:d—
decnion, and in soce tecent times the
pawing umum-dm—;

my&Hmndlchd«hmm\lk
M.dmhnmdmwn-m

3537397) (2001) 34 EHRR
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28 12. The privilege of Parliamen:

Aecessary for the due execution of its powers';™ and an the other, the privi §
ma]fot

of Parliament granted in regard of public service ‘must not be

danger of the coma Ith".* In ¢ q it was agreed in 1704, for
example, that “nesther House of Parliament ha any powes, by any vote or
declaration, to creste to themselves any new privilege that is not warranted by
the known laws and customs of Parliament' * A nsmber of privileges have
bammmndemdornwdiﬁcdm&:mn.Afcwmmpksmwﬁu.
Following the Parliamentary Privilege Act 1770, the privilege of om from
Aerest previously enjoyed by Members® servants was extinguished {see p212).
The Privileges Committee concluded ar the begmning of the Second World War
that the detention of 2 Member under y powers legulation should be
regarded as akin to arrest under the criminal law, so that no breach of privilege
was mvolwdu::h Bx- Cor;mu;l‘ Imnoe&o' Acr 2003 .Wm:luds the QWM of
persons ‘exc as of right” from jury service, i ing Meml and
officers of either House (see p 249),

The conclusions of the Select Comenitree on Parliamentary Privilege of
1967-68, and the recommendations of the Privileges Committee in
1976-77* {the latter agreed to by the Honse}'™ established the contempaor
frame of reference for the House's exercise of its penal jurisdiction. In fu::{
the House excrcises such jurisdiction in any event as sparingly as possible and
only when satisfied that to do o is essential i order to provide reasopable
protection for the House, its Membery or its officers from such improper
wwmuhnmnmnnurmtofobwmmdngorlikdy to cause,
substantial interference with the performance of their respective funcrions (see
PP 261-265).

The report of the 1967-68 commirtee also recommended that “legaslanion be
Wmemﬂmd@”wdwhwmmmm
vilege.” ! This theme was pi up by several subsequent commitrees (see
PP 238-239). In 1999 the Joint Committee on Parliamentary Privilege
mwmwmndahrMmmMﬂkanoimpkmm
anunﬂmoliumdmmsmdmmdudeammmqm&muif?‘th
whole field of puhmnr&epﬁn!zp'.m The mmmendw:hn: ol dlt:l

Joint Committee are noced at the a te points in subsequent chapeers,
s g dr::;:h Bribery Bill rejected the

2009 the report of the Joint Committes on

Government's proposal to allow the use of in Parlament as
evidence in court where they related to the ‘words or conduct’ of Members
mmdmwmwdoibdbsydﬁnmm&mmmmdm
legislating in a pi | fashion risked undermining the important constitu-
nonal principles of pacliamentary privilege without consciousness of the
ovezall impact of doing 0,19

Ezgi3s:
8
=
3
r
d

CJ (1977-78) 170. The House ook note of the 1967-% repore (isid (1968-69) 321),
HT 34 (1967-68) paca K7

Repure of the Joint Commetee on Pushamencary Privilege, HL 43, HC 214 (1998-99)
para 378; HC Dich {1998-9Y) 336, cc 1020-74,

"’nwummmc«-nmuwnnhmlm.mm.ncuo.mwsn
pira 222-5.

Modern application of privilege kaw 219
In a limited ber of i th:NomofCunmomhadhkrMcaﬂyduk
with allegations of misconduct by Members f condy dard:

a4 ol ot
and not privilege (see pp 254-255), The development of the Register of
Members' Interests had in a sense institutionalized such an approach, Devel-
opments in the 19905, however, went much further in this direction,
theﬁmr:ponoﬁhe(:ommkmdhivﬂeguml”4—9$'°‘andlh¢uponof
the Nolan Commitiee on Standards in Public Life,'" the Commons appointed
aneuCommiuuouSmndnrd:m?uhﬁcLikwﬁd:mde:nnmhud
hbmcﬁngmmmmhmmwt&pcmhofmm
committee, the House clarified and elaborated its requirements in respect of
Members' a ivities inside and ide the House; agreed to a
comprehensive Code of Cond for Members; remodelled the Commitiee of
Frivi'iz)guulbc Committee on Standards and anlltmm:h;:’mmvdy
3 {2 Pasl fab) s airuge

- vy t ,(‘
(see p 108 and Chapeer 5).

bl 1o {5 ] 11594-95) 0n 2 complant consersing 3n armice The Sumdey Times eelssing 1 the
coadoct of Mezthers,

197 Cen 2830

1™ HC 637 (1994-95)
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Publication of false or perverted reports of debares

The House of Commoans agreed in 1971 to rescind their ban on the publication
of their debates and proceedings, or those of any committee.? Since that time
no complaint based on a report of debate, whether or not misrepresentation
| was alltﬁito be involved, has been received. However the Speaker has ruled
that deliberate or reckless mispresentation of the House's proceedings remaing
a coatempe and is unlikely to anract qualified privilege in the courts. ™
The Lords have a Standing Order (No 16) which declares thar the printing or
pablishing of anything relating to the proceedings of the House is subject to the
privilege of the House and in the past action was taken againse those whose
publication of debates was in some way offensive to the House on parucular
grounds 3¢

Mtsoondncx by omccf'

TheSerjuruArmhnhma ded as in Honge |
3 B2 c pt of the
r.:d ?or:‘mo" Sor wilfully neglecting to take into his custody pc:ao:u Commit-
" odm. and for Permatting persons committed to have liberty withous any
:x ;'.r o th: House. % An officer of the Lords has been considered in contemge
thing duly to execute an order for the mldunq_u of certain persons, ** gnd

such circumstances. s

CONSTRUCTIVE CONTEMPTS
Reflections on cither Houge

Premature publication or disclosure of committee proceedings**

As early as the mid-seventeenth century it was declared to be against the
custom of Patliament for any act done ar o commimee to be divulged before
being reported to the House, * Subsequently, though the House of Commons
found it increasingly difficule to enforce effectively its rules against the
dsch of pr dings in the Ch L..t!:epfivxyolcon'nmtt::n:epmcecd-
ings and the prior right of the House ftself t0 3 committee's conclusions was
upheld,™ and panishment was inflicted on 2 newspaper peoprictor who
published the contents of a draft report laid before 3 se commattee but not

idered by it or p d to the Housz %% In 1837, the House of Commons

Rcﬂm{om upon Members, the pacticular individuals noc being tamed or

otherwise indicated, are equi len i
reflections on individua| fq“mecnw‘ : ::r::e;:;r:;::’ (he Homea. fFor cases o

The resol of the Co of February 1978, set oue in detail 273 s

s particy leva ontem . b &L accordiay; to the undoubted privileges of this House, and fo the due protecrion of

::Eaai:zlnwh g m‘:c tempes of this d"‘, racter. The House resolved to dnp'-bl.i::um. d\eewduxp::;ken I: myodm’:e:umku;olrhh lbuna:tboe

W"'blepfobytcﬂo?:pmnmd:'"nb _mdosohordctmpmvide de p d to w0 ittes and which have noe been reported to the
oper o i i i

substantial Enestference ol g - seruction causing or likely to cayse Hwe:\:gh not to be p by any of such e, or by amy other

Between 1837 and the middle of the ewentieth century, there were relatively
. few cases of premaure publication of committee proceedings or unreporred
evidence S' Subsequently, however, a number of cases arose, the majority

—

o CI(1667-87) 351, 3

o Ty g .,‘J‘.'i’,i"f,i’“"
L) (1726-31) 53¢

L) (172226} 475,

CJ (1818) 383, parl Desy (LE18) 38, & 971-972. See P 394, K7 for

2823

" CJ 97071 548, .

PEIBON for leave 1o idence : I " precedures arming o 2 HC Deb {2000-44) 421, ¢z 111617,
# Suc md?}&,h*m':m‘?m’mﬂd - » T’wvm&hnlmln‘a‘-ﬁmﬂ!mdmw-hthumumhke

(L] (1765-67) 212) o forged (@id {1756-60) 16 and 15 Parl Hist 779), 3 scandslovs

miteepresentation (ibed (1801-02) £7. 60%, relared to procesdings ordesed 1o be oopunged

fooes the Jousnaly (ibid (;‘udm-nxl 104}, Kelied counsel while purpoeting 1o be » report ;I

Commitree proceedings (il (17981800 638, 645 e sisrepeesented speeches (iid (1847)

146 wed Pard Deb (1347) 91, ¢ 1250).

M See alio pp 835-839.

w. Sucummd:&mumw»uss_umm.umm.

&&mmymmth(&nﬁu‘-m&blcf@w—(. 1642) mod that he
it with o vagee 0 2 acarure t0 the same effece, which cannor be rraced.

" G 1722.27) 59 ibid (1727-37) 238, id (1737.41) 148 i (1750-34) 754; did

(1765-44) 207,

CJ {1831-32) 360, 365.

CJ (1837} 282; Pacl Deb {1£37) 38, ce 178-171.

CJ (1537) 26970, 282; Seboct C. o= Pasral C X betwern Losdon and

Parls, HC 381 (1850} p ¥ CJ {1875) 141, 145, 152 and Select Comminee on Forelgs Loans,

HC 152 (1875); CF (1899) 327 and Sefect Commitiee on Cotrage Homes Il Seennd Special

Repare, HC 271 (1899) P CF (1901) 80 and Select Comnittee on the Cavll Lt HC &7

™ A
e : the publicarion false andaicus
- I-}?: Howe of i Proceedings (1] (1796-98) 306, 509, G (15471628 125, 1 Hasell

ul
S o e et b
dr?a 30d privilages fibid 116951202 767), may ales involve the speaki
”m“::?mm [1560-661 87, B8, Ad (1714-18) 132 i (1723-26) 385, 1o
277, 371, €51, ibag m‘:‘,-mzn 5:&1?‘_';:5; m&'t::im;l:&k;:; ,J, :‘z:bsua“s‘”—m
[ha2t) 393; MC Deb (1921) 143, ¢ 328, ¢ (39261 338, 340, HC Db 19321 gy, 1 ol
i CJ (1929-303 477, 489, 503, 2 €3 el
HC Deh (1950-51) 481 cc osu'ztﬁmzl’z’cm’_m iﬁa“u‘cziml;;hg(:nmswlﬁ
wmmuumumwmzm-cwafc”

text,
(195657

————

o




!
:
|

r“ Lo i B

260 15. Comtompts

involving the discl of the of drafr reports,*? though ooe
concerned evidence taken in private.d® Although successive Committees of
Privileges concluded that such interference with the work of select committees
and contraventions of the Resolution of 1837 were a contempe of the House
and damaging to the work of Parliament, in most of the modem cases
involving deaft reports it has not been possible to identify those bl

) the original disclosure. In the absence of such information, Committees of
- Privileges were usually unwilling to recommend exercise of the House's penal

powers against those who gave wider pablicity to the disclosure, and when
they did so the House was not prepared to agree.®* In a recent case involving
the leaking of-the heads of report of a select committee, the Committee
on Standards and Privileges recommended that certain individuals' access to
the House (as rescarch staff) be withdrawn, The House agreed to the Com-
mittee’s recommendation and the individuals were ordered to withdraw from
access to the House and its facilities. !

The procedure for dealing with improper disclosure of select committee
evidence of proceedings was altered in 1985, following & report from
the Commitsee of Privileges.*¢ For an account of current practice, see Chapter
37. The Chair has continued to dep disclasure. <7

¥

Other indignities offered to either House

Other acts, besides words spoken or writings published ing upon either
House or its ings which, th they do not tend directly to obstruct
or impede either House in the perfi of its functions, yer bave 4 tend

(1901 ); CJ (1950-51) 257-25K, HC Deb (1950-51) 389, cc 1381-95, and Sefect Commirtes
on , MC 227 (1950-51).

' Commuttee of Privieges, Second Repoet, HC 140 (1971.72) (Select Comanitees on the Crvil
List); Fast Report, HC 22 {1975-76] |Seloct Commeetee on 3 Wealth Tax) aad C) (1975-76)
64, Fint Reporr, HC 376 (1977-78) {Select Commitee on Race Relaoeas and
Immigration); CJ (1952-83) 324; Commeesee of Privileges, Firmt Repors, HC JOB {1984-£5)
ﬁh::’Aﬁnin Cot;;-mi. and Pirst Regoer, HC 376 (198586 (Enviconmere Comemirter),
See aleo pp £33

“ Committce of Privileges, Second Repoer, HC 157 {1967-68) wnd CJ (1967-68) 361. Writsen
evidence alzeady deculated & third parties before bemg sent foc by & commmee may be
referred 10 in the House or ehewhere hefore being reported, notwrheeanding thae it was
muaeked confidential on hing the (HC Deb (1984-85) &3, cc 349-50, 3I51). See
#lo Local Government |Access so Infocmarion) Act 1985, m 1 and 2 of which obligs lecal

asthorites 10 make publicly available ich may inclede draft Memoranda 1o be

L d oo select inder > i hom

d -tn:ln i of the .
* The G of Privileges ded In 197576 Repore, HC 22 (1975-76)) that
the editer of 2 weekly journal m whech & dischosure was 2ed the journalist who
wiote the stick should Be excloded from the pescinets for six months. The Moose rejected the
recommendation {C) {1975-76) 64); and 0o legistation has been enacted o esable the House
ro fine offenders, as the C itter believed 1o the case. In 1585-3¢, the Com-
mittee of Privieges ded the i

porEry from the of a 1
in smiles and the rednction foe 2 time of the samber of Lobby passes avaduble
to the mewspaper (HC 376 (158 5-86)). Again the Howe took x ddferent view [C] (1985-46)
374

“ CJ 1200809} 402403 and sec Culture, Madia and Spart Commeetee, Unauthorised Disclo-
wxre of Heads of Report, First Specal Repore, HC 333 [2008-09); and Commirses on Stan-
dards asd Privileges, Usantborised Disciosere of Heads of Beport from the Culivre, Medis
owd Spor: Cowwmitter, Sevesth Repare, HC 501-1 and HC $03-11 {2008-0%),

** CJ {1955-86) 252, Committee of Privileges, Second Repors, HC 555 (1984-85) paras 64-70.
HC Deb (2006-07) 463, c 622

PPIope

-
-

, The House will

Obstructing Members of either House 261

to produce this result indirectly by bringing such House into odivm, contem,
or nidicule or by lowening its authority, may constitute contempts. &
p“mmpk.seniu;oummdvduruimhdmwihhdwpmm'
of either House while the House is sitting withour obtaining the leave of the
House is a contempe,** as is disorderly conduct within the peecinces of either
House while the House is sitting.** However, where such misconduct has led
to criminal proceedings against the individual or individuals concerned the
House has not pursaed the matter as 3 contempt. This was the case when hunt
invaded the Commons Chamber but were handed over to the
ice.™ The House of Commons has considered the sending of a letrer 1o the
peaker in very ind and msolent tegms in connection with the execution
of a warrant sssued by the Speaker to be 2 contempt,”™ and counterfeiting or
Mﬁaﬂ«d«mﬂmtﬁoﬂﬁgb(hgnoﬂuofeﬁh«Houe”huhwn
sumilarly condemned, example is representing oneself to be a parlia-
mentary agent {see p 950) withour possessing the necessary qualifications,™
The crowned porteullis has for many years been used as the emblem of the
Homeof(:omnom.ln1997.inm¢bytheﬂounwufmﬂraudmindbr
licence granted by Her Majesty. The Speaker has indicated that it is imp
for the dignity of the House that the emblem should not be used where its
suthentication of a connection with the House is inappropriate or where there
huisktbniumend%lhevmdyrewdedoncpcmduhvmgthe

- authotity of the House.

OBSTRUCTING MEMBERS OF EITHER HOUSE IN THE
DISCHARGE OF THEIR DUTY

against those who obstruct Members in the discharge
of their responsibilities to the House or in their rddmﬁmhinmedix:g'.
Not all tssibilities currently assumed Members fall within ths
definiton, ce with constituents or official bodies, for exam

and the provision of information sought by Members on matrers of public
concern will very often, depending on the circumstances of the case, fall

e Report of the Comeimee of Privileges, HC 31 (1945-46) aad CJ {1945-44) 198, and First
Report of the Commitmee, HC 144 (1572-73). Sex abo Repoet of the Seloct Commuirsee om the
wmd-wmmwsu«hy.qum»mudmmum)m.«
10. epore of the Commistee of Privileges, HC 244 (1950-51] and CJ (1950-51) 319,
Secomd Report from the Commemes, HC 221 {1969-70) Home Affaier i Farst
Snu-llmﬂcIWI!”LNI;MM&-”MPW.MU-LHC
ﬁl&;:lgl-:?m!)‘-”(up»‘.n’k and ale LT {1685-91) 298, 301; and Parl Deb

L€ 34,

- R
CJ (1547-1628) 259, 260; ed D H Willson Paviiementary of Robert Bowyer (1931)
8 CJ [1646-48) 232; ibid (1651-3%) 410; ibid (1722-27) 185, (bod (1761-64) 843, and see

Repoer from the Commireee of Pef HC 36 (1946-47) and C) (1946-47) 91,

The madem occurred os 15 r 2004, see HC Deb (2003-04) 424, ¢ 1337 and

's Statement, iNd, ¢ 1423,

s
(15104 260, 273
LJ {1660-£5) 91: C] (1806-07) 188, 29%,
Lf (1640-46) 1)1,
HE Deb {1943-45) 464, ¢ 166,
Autharization has been given Sor disglay of the emblem on official statiosery 2ad pabli
on ferniture and Fermishings wsed withis the Palace of Westmuster and certain other goods
("CCHE‘* {1956-57) 28K, ¢ 11. Seo ahio Mid (1980-51) 3, c 789, and Ibed [1993.54] 236,
c

ER R
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outside the scope of * in Parlia 4 7
which a claim of m&tﬁlﬂp < promce ity U

vilege will be measured {see p 203).7¢

Arrest

An_nmnptwudrimdwpﬁviltuofhudanfmmmm' il
u»qre:d by Members of both Houses is itself a contemps :n;‘ ;usut:le:

”

Molestation, reflections and intimidation

It is a contempe to molest 3 Manbernfudml-louuw{ni!emmimg

House, or COMIng to or going from it, and in the e

:ou\::"r?unﬂy condemaned “assaulting, insulting or menacing Lords or

pmgmormming&um(hel'hm"oruyimbyfommin&um

dumkm‘ their condn? in Parliament,™ Members and others have been

for such

whether by assaul® or insulei or—'cbulive
precincts.® The Commons wok‘:gmﬁm on an i

wnhmm;uwomohheﬂous,
lan&:?.," or outside the
inc where & member of

the public endeavoured to dissuade
iy ¢ aradted e 4 Member from enteting & room where 3

To molest Members on of their conduer § i

Correspond with Meenbers of an

i ] futore time
&xuqmm'nnuk:dintbeﬂnm."o'l’ot i “mal '
claimed to be defamatory, calling for his m%ﬂ&vwm'

to contradict 3 Member from

the gallery,? or Proposing 1o visit a pecaniary

——

»
-

- Y
w i
CJ 11638-9)) 343, 154, A58 ibid (182

of the Commmee 482 (15666 6.4
" Crs2s-23) 155, 399 and Padl Deb {1K27) t’.(a mnk.!‘.‘ S i

IST‘::: olz;l;’lzgoz-ogl 413, < 304,
| 60, (1722-271 $04; ibid (1809 210, 213 sad Parl R
M-Mmhof!htib-ed%nn--uanudhm.ﬂumm:’h
m‘maﬁcﬂbhmm«qmmmmhnhmnnink“u&hll
MnthMK’llllﬂ”mﬂhﬂN(lMl 122, < 262),
mezvpdun!ﬂuMl‘l”«maﬂ-:uﬁwdmbywhﬂMumh
P21

T5-67) 209, CJ (1732-37) 115, ihud 1 ]
6-25) 483 3
(1346471 54, 1. In the lase cams, it ...mé.:’..."i"" kS (e et

by the Meeber
m,-bmhh&w.umhmwﬂuo‘a resslianed (Repon
duwam.mxnmm o '

CJ (166448) 42; e (1650-67) 185; id 116RS-93) 7R, ibid 77 144

( and Deb
1187?1 233, oc 951, 996 and CIRe”) 377, 389 and Parl Db (1357) k) e Hmﬂl.
wmﬁ&w&wﬁ were comminted in 1751 for having
and oeh - 2
sence (€] (1750-54) 175-76). iigan e 2o W
:ﬁmgn 285 xﬂo'c? T
.+ 315; CJ 11862-63) o, $4; ibid {1B50-91) 481 and Pacl 29

c 41% Cha QMemhnm o8 scoant of theyr behaviour -unz" "’}’3
(1780-82) $35, S37, Pacl Debs {1844) 74, « 286; CJ (1845) 539 and Ibid |1862) 64) e of
L—-hqadem:ndzhﬂmn-xhn.m«diqnutlnl'hm(cnlln)uluﬂb
Repurs of the Cosmenitrae of Prrvileges, HC 284 11985%-am.

See 251, m 2
of Previleges, HC

Obstructing Merbers of either House 261

loss on him on accoant of conduct in Parliament® have all been considersd
mmuwdrﬁmfammumwmmmm
who mcited |

o‘;‘:ﬂnd:h b .._,...tot:!:gbonc-Mmba‘nd
complain of a question e g1ven nonce.*® Speeches and writings
reflecting upon the conduct of Members as Memb have been treated as
logous to their molestation on of their behaviour in Parliamene "t

Written imputations, as affecting a Member of Parliament, may amount to
mumpn.mthom‘peduf;.bei\;lihdsn law, bur to { a
coneempt a libel upon 2 Member must the ch or cond
Member in that capacity.*

Reflections which have been panished as contettpes ba
oldnIdelm:zllwimb:dbdumofhbiudidulduﬁuianuseol
M”udmd&e&ahmdm.“lnlhnmmy,

on the character of the Speaker o¢ accusations of pani.li&in the discharge of
his duties® and similar charges against the Chairman of ¥8 and Means™ or
chairman of 2 standing commitree®” or 2 select committee™ have attracted the
penal powers of the Commons.

Imputations thar 2 Member nominated to a select committee would not be ahle
tomiwa{‘mﬁﬂymthumke."n Imilar reflections on M i

190 idered

deciding ca whether 10 give precedence 1o complaim 3 concenge might have been
commitmed (see m—gn {Third Regore, HC 417 (1976-77) para 5, CJ (1977-78) 1701

¥ See the sction mhd‘NmMN"l’S)mcH.&-lmdlhohrlbd
[1RES) 329, ¢ 1251; ibid (1890) 341, c 43; ibid (1495 8, ¢ 1592. For moee secent cases i
which this question wax considered, sex HO 247 (1963-6€) and HC 269 (1964-65),

"' LY [1K34) 704, 737, 743, Par) Deb TIRM) 24, cc §92, 941, %46, 1006, 1065,

™ LI{1R67) 31, 33, 45, 72

™ CI[1772-74) 452, 436: CF (13881 155 and Parl Deh (1888) 329, ¢ 48; CJ [1R90-91) 481 smdd
Parl Db (1890-91) 356 ¢ 419%; CJ {1995-94) 123, 408, 415 and Parl Deb (1B93-%) 9,
€ 1866; Parl Deb (1393-94) 14, oc 820, 10%4; med CJ (1937-38) 213,

™ HC Deb (1509) 8, ¢ 31, CJ{1928-291 50, 156, 15% and &id 1956-51) 319 and Repore of
the Commintee of Privi HC 235 (1950-51)

of the Comirsesez of Priv HC 9 (1924).

CJ (1874) 181, LK and Part Deh (1574) 219, cc 752, 755 and C] (1950-51) 299 In » case

in 196849, the Commitree of Iivileger comsidored that an that 3 Member who was

3

- ik
comtempe (HC 197 (4! AJIN
" CJ (1900} 178,
"™ 30183130 178, 294; it |1857-58) 199, 196, 201 and Parl Deb (185758 150, o 1022,
1063, 1194, HC Deb (1909) 7, ¢ 235; Parf Deb 11921) 145, ¢ 331; and CJ {1932-33) 141,
- s:lm-”l 326, 366; Parl Dieb (18795 247, oc 1866 aad 1955 and did 248, oc €02, 633,
,llmwmdb&m&mmmﬂmmwm

—\_ _j_ L

, ——— .
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zhuno(cmmpﬁmm!hedischlmo{thwdnﬁu.'“

. : ng their motives
or veracity,"™ or describing their i * i

also been found objecti asbl uzo:lmn‘s?ﬂ?!“‘ﬂ . i
To Pt 1o sirmid 2 Memb. in his parti A o
dmh Dot cop o thase i (‘lbm."' oftlz-L .
wi ve proceeded against include impugning the conduct of Mem-
bers and threatening them with further re if mo&o:nn n

eodnden-nuuof«hnuunben.acmphww;;mwmtbew
of Privil which concluded that the i
eges o lm'on."" words spoken constituted a threat bat

bythe?timeMiniswmdmmdy.inlauinml' Mem
Home Seceetary. !> The Committee on Standards and Pﬁm hubuoond' m
dmmoe;tzm_ar:ummcs‘phomhxh".wlﬁchhdeﬁwdu‘md
unauthorised direct access o a ly stored mobile telephone communica-
tion’, in respect of Members' mobile ph could atiall
contempr, 14 " ! 4 g

5 0y a4 3, 95, ek 1790239 245;
i ibnd | 37) 245; doid (1836) 655, 676 and Purl Deb (1
:'67. 255; CJ 11893-94] 631 and Parl “()”WI 20, 112; CJ {1%01) Ql‘f“l“ﬂ‘ak&o:
the Commmrer of Provileges, HC 138 (1946-47) and C) (1947-48) 21 See slw id
o gy e
b . Repeet of the Committer of HC &5
i Comamitten of Privileges, Feest Repoet, HC 302 (197 Repor
St A o
(1840} 25 797, 1108,
:::lell?])‘olnd Parl Des (1873) 1!4,(“7';3‘. I
o CJ {1934-135) 201 and HC Deb (1934-3§) 301, ¢ 1545,
'.chddn Cnnﬂnu&:“‘ H'C.(Ell (1945-46).
Privdeges, Repore, HC 228 (196441,
" HC Debr (1574) 877, ce 466, 675, The ma#—( --uo‘l punued, jollowing 3 letrer of

apalogy,
"'lwdnhlb—mdmﬂc 214 (1980.81) Carrmitten
Axbough the
m&mwummmnmu-mumumammwm
mmndymalnmdh'-m& o{hdo-d-maﬂ
sz;;undlht&-vmmeﬂ’m* IC 564 (1983-84). Ser also HC Deh [1993.94) 238,

3 .
T HIC Deb [1966-67) 736, ¢ 639 ibid (2001-02 377
" g'c"l‘,g’(w $16, s WALIT 8L 1377, € 367 (xd, for the House of Lords, HL
1007-08) 472, cc $38-39. For of by the
HC (Debl (1005-06) 444, ez 95-S6WE, 1 mores op racxiements by the Prirme Maniste, see
11 Fourmeenth Reporr, HC £33 (2010-121, 12006-07) 463, 2103w,

Obstructing Members of either House 265
T infl

Attempts by impeopet means to influence Members in their parliamentary
conduct may be considered contempes. One of the methods by which such
infloence may be brought to bear » btibery; and it is as culpable for an
individual to offer a corrupt consideration to a Member of either House with
» view 1o influencing his conduct in that capacity as it is for the consideration
to be accepted, For a detailed treatment of comempts of this character, see pp
254-256,

A committee of the Commons luded that “p ' lved a posits
and conscious effort to shift an existing opinion in one direction or another;
and premeditation was not an essential precondition. Thus, the commitres
consadered that the chairman of a select committee (on Members' Interests)
had exceeded the bounds of propriety in participating in a conversation with
a government whip about matters within that commirtee’s remit, and the whip
ought not to have raised with the chalrman a matter critical to the delibera-
tions of the committee,11*

Conduct not amoanting to a direct attempt impeoperly to influence Members
in the discharge of their duties but having a tendency to impair their
independence in the future performance of their duty may be treated as a
contempe, An example of such a case is the Speaker's ruling that a Jetter sent
by a parli agent to a Member informing him that the promaters of 2
private bill would to certain amendments provided that he and other
Mummmhmmmtkuﬂmumud(mdum
procedure then in force) a prima facie breach of privilege.'1%
Influence by private sobicitation in certain <l has also been found
objectionable. The Lords have resolved that the private solicitation of Mem-
bers on matters of claims to h or othet judicial p dings was a
breach of privilege.!?” Upon the same principle, it would be a contempe, when
Members are acting in a judicial or quasi-judicial capacity, eg whea serving on
committees on private bills, to atempt, by anonymous or other, to
mfluence them in the discharge of their duties.11*

Misrepresenting Members
A select committee has commented on an allegation that a third party sent a
letter parporting to be from 2 Member;'** and a Member has made a p I

statement to the House, apologizing for having tabled amendments to a bill in
the name of another Member but without his knowledge or consent.*30

145 Selece C ittee om Standards and P Frst Report, HO A8 (199971

11 {1962-63) 151, The Member concerned, having received xn agology, did not sebmit 4
motion 10 the

"7 17 (1502-03) 227.

B LI I810-11) 332, 341; CJ (1884) 167 amd Pael Deb (1334) 267, ¢ 11; and HC Deb (1521}
145, ¢ 811, Ser ales Select Cnmmitter ca Standards and Privileges, Fawt Repon, HC 8¢
{1996-97).

¥ Commimee of Report HC 351 (1994951

Privileges,
U0 G Deb (1994-95) 260, ¢ £12.



Ml&;rxﬂmhdmudemmfwdulmdmnlmm
mcriminag * TEPOIT, A petition was peesented to the House the
fend : ted F 3 y ftion and

accept their submission and apology, the House resolved that in consideratian
of the petitioners’ having acknowled,
conrritioa.thcl-lomvvacomnoprmdmﬁmhain the marter, and the
order for their amendance was discharged 2

lnonemu.nfmﬂwﬂmueludmn’durdn:pcq‘-lnpmftmnsclzcx
committee and had resolved that the offence reparted constituted a contempt
ofdchmuc.umodmwnmadeﬁrtlwWoldwhmimiutodw

The House has nat always agreed with the committee that a breach of privilege
has been committed.2” and in A case where a penalty was recommended for
refusal to answer questions pubydwm.lheﬂomdeddedthnuo
Action needed to be taken®* [see pp 252-253).

PROCEEDINCSAGAINSTMEMBERS
hmmmmmmwmnamMmbﬂ;dhm
mons are p fed on motions made an co of or following

person i d guilty of 4

wihn&wmdnudmwmed-mmnmm&-w«: o

(TR26-1%) S61, dnd (1865) 3365 N (1987) 306 ihed (194742} 23), i'-til # more

h&Hmnmwtﬂmdt&mmhh« L

!’l’:h) 29, nc"l.uo-\m. % P o
 afe acmnan TPOIY, has then penceedad 10 o djudpe affendes galry of

lhﬂdgﬂ'ﬂm:r IM(C]("MISollih‘(lun.ﬂkibid(lu"llkﬂ

(1929-30) 503). however, i where fhe comamitree has

2

e, | & uSTECEssIrY in Catey the
thar, is o e, che bnban;lhdnhﬁd\nﬂlr leges of the
, o of an whi oo the face of it t0 8 beeach of

cutody, adjudged him
ommitied bim 1o Newgase (bid ((818) 282, 259),
T 18120 243, 244 ibid (1956-57] 66. In the latser case the persen
Aeard, He then withdrew and

MNI-MMHIM&UMMUM
B c;nm-m 286, e
pe< ;.;'nnﬂ-ll)é‘”-l”, J:!.
example, CJ (1957-5K) 260,
" CI1975-76) fe

|
3
i

Proceedings against Members 277

mimumrhwbmwmudimbedmmmoﬁhem”m
umlproadmmmmmﬁugﬁunmdunpomoldncnmmcmmn-
dards and Privileges is ducribedthapmS(pp §7.88),

Meamk plained of is s bieard
&enmkwade,”aummmmnhnhenm&.whkhlm
bomdmdomully."ﬁwﬂ'medd«pmkrddnﬂmnsmnqﬁn
the withdrawal of the Mem mdercricimmunoonuhclmlb«nheud.
the practice was not invariable and the House exercises its discretion accordmg
to the circumstances,

When a Mcmberhnnmdemmpubkapdogyhnbeof&m,lhuﬁﬁal
motion has sometimes been withdrawn,® I two instances, the House

or that having regard to his witbdwnlonheexprwm- complained of, it
woddnotpﬂmedmyhudmiuhmr.“

A Member ha wiﬂldnwnlmnatyuadidyd;ndtyofmmmmy
mmknpl':::whmdchnonhncmdmhubmaﬁw.“bmiti
m&f&h;&mdwﬂlq,mmwmmmm
nflhopudchm:nbeiuﬁardonhimhnb«nuﬁoumd"

» Mhmdndnnlpﬁvﬂ'
Ersh 1214 edn, 19
foom tha s 1 bl damage w0 the Mace, CJ (1987-88) 4463, Tn ancopns

0 atsend 10 angwrr 3
House gatinn {ibed (1727-32) 010, 875; ihid
(176164 722,

» HC Deb (1989.50) |“.t“9lﬂe-h“lmbulﬁ!“l‘\tmh*wk
mow ceanidered had been agreed eo ihid (1598-90) Jn,«ull;ibﬂlml-&))ﬂ.u

Privileges, was named by the hnkr-il‘th the autheeity of the Char,
kQ(lﬂmedem) 280, ¢ K12 CJ (1387 399 snd Parl Deb (1887) 317,
¢ 1635-38; and CJ {194142) 129. Memb who withd ve d d o muke
a explanation: we CJ (1790) $16; d (1893.94) 431, ibad (1971) 37 and HC Deb
(1511) 21, ¢ 1558 and of alse 1547 1620) 862, be some imseancer, Membery have
remained in the Chamber, ibid {19 “T7) 448 and <f HC Deh (198)-84) €2, ¢ 159 ff. Two
ummmm—ha{m-u-mmmm-u.m
statement (iNd (1994-95) 258, ¢ 351

CJ (1573) 61; ihid {1K75) A6; ind (18E7) 377, id (1911) 36-37; ibed (1921) 393; ibid
(192829} 159, jbed (1935-36) 203,
CjﬂllﬂS&W'lﬂm!‘.hmunthmMWM:Wmh
{who had in writing reflected on the Mmhlk(:hwluu‘ullydl

the Spesker

-
2

spologizing to the House
i Parl Deb (1877) 235, o= 1515, 1833,
M Parl Deh (1846) 85, ¢ 1158 and f Pas| Deb (1345) 85, ¢ 1291



78 16 Commplaints of breach of privilege or contersp! Complaintz by officers of eitiver House 79 l
COMPLAINTS AGAINST MEMBERS OR OFFICERS OF Mmu:nmm.mkbmlmhvemhdmmmmiol '
THE OTHER HOUSE the committee.

idezation of the r rt, the parties implicated have been ordered to [
m&ww%«hm may be referred to the coasideration of a
welect commirtee,** or referred back to the committee with an instruction to
inquire into the circumstances of the case.*

hen it b bemmfanhlwoﬂenochuhtncommjmd.md
mm:mdn:hanlmmm:nouﬂmdpmhmm:oﬂu
mldmmhn.!mmmvk.wba!n.canmmwmluwlm
wbaumﬂwdwmmm.orhﬂmhlneqm.otrdmdm
muqmﬁom.“onhupummmomdqammhn@a‘ddnﬂ
atteenpts to secure his d before the . 47 or that it appeared,
onui&ouukznbdmtdncummimmnmwm > the
mnd-nteohpenonmmedu.wim hldgvgnh?muym
immtoawmgmmamnmmwm«. the House
has proceeded at once, Wi hearing the offender, to nﬁt:l‘knfmhu
mmpt.lwudnewhichkm&dywbehwmy:mn

consideration of ial nfmmudmeomnim.lmooonn_:mﬁu

g:upoﬂwtbcg,om Mvﬂmmnmdedsoasmmn
moluﬁcnmnaminmdnctbynmbuomn was 2 gross libel on
hmmnd&eubammmcumd, a contempt of the House.
chauonmdmodonodnimduoﬁmdumm@mnd&oumedmd
mmwd.llmnflpdmﬁwﬂlzoi&ndnmbemnadmth
House by the Speaker.™ ' 2
hdnurdukhumdwbmnmolwh_ducﬁpdmbw
cnmideuﬁonon:ﬁmnbytoocdenbe?ummbemﬂlw:
nponﬁomummmdindnt::mgouoldnﬂmmm:um
facie has

Since the two Houses are wholly independent of each other, neither House can
wmmonybmchdpﬁvﬂqeamamp:oﬂendmkbya}-wakrorofﬁar
of the othez. If a complaint is made agamst a Member or officer of the other
Homthnmopdmmmduﬁmismmmﬁuﬂwfmnnddwnhxa
seatement of the evidence before the House of which the person complained of
is 2 Member or officer.”

In one after a complaint had been made in the Commons of & speech
delivered {outside the House] by a Member of the House of Lords, a motion
was made to refer the matter to the Committee of Privileges, but was
withd after the Speaker had d that he had received a letter of
npologyfmdulotdcomemed,whkd\hcmdtotheﬂmu.”

When 3 Member, offices, or servant of either House has been guilty of any
Mkﬂ:edlbu:pinudkotbuﬂmoupimﬁﬁ.\&mben.ﬂ\khmuﬂdbe
pnni-lubkbylh:hmif:ommdbymo(mm)bhnbemoﬁun.or
servants, it is the duty of the House to which such offender belongs, spon
mepﬁsddxinba,mnhammnmmtoimmmm
punish the offence in a proper manner.

COMPLAINTS REPORTED BY COMMITTEES

In both Houses complaings from committees are normalty made in the form of
special reports.?® Matters complained of in such special reports bave incloded
disorderly conduct in the committee; o¢ some contempt of the commit-

privilege ppointed for consideration on a day
tee's authority, for ple a person d as 3 witness refusing to attend 'MO‘W dgd: so appointed over any other business
OF to answer qUESTIONs, OF prevaricating or givi false evidence; as well as M‘“fsmlm" - o
presumptions on the part of the commirtee that 2 of privilege or other appointed -
contempt of the House has been committed, such 35 a libel upon the chairman
of the I or interf: in or faulute 10 co-operate with the

COMPLAINTS BY OFFICERS OF EITHER HOUSE

armerly, wh tomphimhubemumkbylhdkodmlbemd-o_rby
Sw&ﬁe;mfr":mm:h&mmm(dw&ﬂuwmllymdcnmm

committees inquiry. A complaint of an alleged contempe from a joint
committee has considered by both the Committee on Standards and
Privileges in the C and the C ittee for Privileges and Conducr in

Am&ummmmwhh&mnﬂ:up«uwbmm-m
ardered as of coarse to hie upon the Table ' Thereafrer, the procedure upon
them 15 the same as that upon reports from the Committee on Standards and
Privileges {see pp 87-88, 275). Any Member may bring a report of this

« e

D a0 €39, d (19621 325 ] (1834) 464 (18421 131 (1974) 112 od
593) 157, ihid (1946-47) 377,

(18391 421; Aid (A978-79) 327 ibld (1R8S) 332,

o 203, N
T rand et £ 1201 77, 1809 70; i (1927) 47; i (HRAR) 218 iid (1837) 354,
M3 Hamsell 67, 71, A differess conrse was purssed whese the subiecr of the complaist was the 8("3"13-4‘:
interference of peets in the election of Mem 0 serve in Pacli for reasoms explained {1851} ¥ 3

¢ ivate bill comsiteee was, ea the report of
;?nd'lermmmnpm”: o S
committee wu\!‘nvpﬁ' lhbvﬂ vigrararey on 4 pennon againg &
ﬁimuﬁ-mm.w arisen, but that I the cecumstances & was nat
meccamary o further (ibid (157879} 1761,

# J{1950-511 295-95, 103,

m 3 Haeweld T2 0
(1951524 2012,
smm-anmdnpul&mthwnw
to 4 motiom 50 refer the mateer 30 the Commitsee oe Standards and Privieges on
receipe of @ lertes from the of the joint HC Deb (200%-10) 506, € 21,
Commitres om d 30 March

ono commidirstion on being presesned (L] 11810-12) 3745
3010 and Comenimee for Privileges sad Conduc, First Regare, HL 13 (2010-12) Formerly, 'ﬁ“"""' oed foe considerstion on & futues day by soton
i gairion e bl titamdiandy SO (€3 (15741 18%; ibid [1845) S45, fhid (1870) 77) ce appointed r :
id (1887) 208, - L summiation of the seport bl (1798-18001 €38; fbd (43621 3001
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o the kn"l.vbep:nouumphncdofmqlhd n'! or
;’;" btuuuhst:?l;: Bar Mwi‘rb“ or atdered 10 amad' d':'he House an a furyre
ymanmrtemamwo lbemmphmr.'o -m'mcmidmd
iate bas ako been taken. :

Inmlum@.th_eSpubumqu-hhddemem:hh{dm'

DISCLOSURE FOLLOWING SECRET SESSION
Arhiqunmallepednpond, diags in the Co

s " secrer
ression, criminal pro were taken which led to the trial of a privae
tia eedinigs e i A

———
" Alterassvey, the Mmhlﬂu—t&nhiﬂmhnmmn
whermapon S«ie-uum.m&lumﬂuh 0 direcrly 1n che
e Sl T o et et ok,
| i ihid ¢ | 3467) o '
l‘uxndoy“dtl‘lll IH;NIIOI.” 365), b
L (1805-04) 333

L (1 15, 647, ibid (7579 334, g (I7H%-501 649, bt 1179496 241 m she
1Sstance the wun made bry the Depury Greas Chanbelae

LI (180506} 332, gom

G 11935.31) 335

CJ (1939404 235
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17
THE COURTS AND
PARLIAMENTARY PRIVILEGE

THE OPPOSING VIEWS

«copiudcben«dfmmmlumpulhmury: ssdiction, as a
bubwark of the digniey and eficiency of cither House. Neither House by el
mameains the earlier claim to sy over the courts of kaw enjoyed by tise
undivided High Court of Parliamens o; medieval England.
The carliest conflicts between Parliament and the courts were abou the
Both s s b s e o comn v of Englod.
Both Houses argued that un alone were the judges of the
extent and application of their awn privileges, not examinable by any court o
subject to any appeal.? The courts initially professed judicial ignorance of the
hma.m:ﬁ«aﬁmmmmdhman particular law bus
Ther migh e area of e appie e ot eoly within theie udici i,
t be areas of the application of pei withi wch it was proper
for amm exclusively to make decisions, bus particularly—thoagh not
solely—where the rights of third parties were concerned, the courts considered
that it was for them to form their own view of the faw of Parliament and to
npply it (see pp 285-287).

Parliament, distinguishing what was 4 proper matter for the Houses, and what
way nm.onwhichlbemummidubcexpemdwmlc. A oumber of
impartant cases laid down guidelines for the relati hip b Parki

and the courts (see pp 287-291), Speaking over a century ago of the
muibiﬁﬁudhnmmﬂkngdwdkLordOﬁd]umwn

1 For example, in Barddetr v Abbor (1511} 104 ER 559, 561, Stockdale v Hawsard (1839 1mn
ER LUL2 3¢ 1156; and Bradlaxgh v Gosses {1135-44] 12 QBD 271

I was, however, M&e'-pbtmmduhnﬂo-unlnu<mm-m

pm&mmmmwhlﬂmhhﬁembmjﬂw)

£56, 560: 24 Parl Him 5171



282 17. The courts and parlamentary proviege

prepared to contemplate a declaration by the courts that a resolution of &
House was illegal, and unable to protect those who acted upon it.!

In the early part of the twentieth century, there were relatively few cases
rased fundamental issues of jurisdiction between Parliament and the
Since then, the development of judicial attitudes to parliamentary privilege
against a background in which two important elements
discernible. The first is the expansion of the role of the courts which has
them inso broader areas of public life than was the case half 2 century ago—of
which in a parliamentary context the decision in Pepper v Hart is only the mast
obvious example (see p 231). The second, which predates the first, & fudicia)
reliance on the statutory expression of the right to freedom of speech in
Parliamens, contained in article IX of the Bill of Rights, when judicial decissons
bearing oa privilege are taken. None of the great mineteenth century cases did
more than glance at article IX, if that: decisions then were based ©F

toommnonal first pnnqplu (see pp 287-288), More specifically, recent
des have seen d ina ber of cases concerning privilege, in due
course of which 2 new emphasis bnmrpad the desire of the courms 1
uphold what they see as the nights of within explicit
SEETUTOrY guarantees (see pp 295-3051.% This has been complicazed by the
enmeshing of the law of the various parts of the United Kingdom with that of
the European Unson and the opp y for petitions to the European Court
of Human mghuofachxmmwmcb.nkurpdorwdww«mauofdi
Human Righes Act 1998, would not be customanily entertained by UK courts.
, even ln junsdictions where individual rights enjoy significant

First phase of the confléer
PHASE OF THE CONFLICT

hrbcua(connmd(‘nmmmmxh
the constitutional changes to which they
pnme.(lo&:mdlcudy century regarded the law of Parliament
a5 3 particular law, distince from the common law. For that reason ‘judges

;htnouog:vunyopmnufnmnuof?uﬁamem.huunnnnmtobe
decided by the laws but et consuetudinem parlia.

penti’ ¥ This hmhud 'ugmm:: abl:'to rely znutbe view taken by
;oﬂacueC]nd colleagues in the case of Mr Speal Thntp:ml‘ﬂ(m

210) that the ‘determination and oftha;‘&.mkgz lof the
fughCounolPulumm]bdomduothelmdsohhe ent, and not
to the justices’.*

A number of decisions in the Eatter part of the seventeenth cenrury gave further
support o the parliamentary claims.

In Barnardiston v Saame in 1674 a parlismentary candidate brovght an action
againse a sheriff for a double return, The initial judgment favoured Barnard-

mton, the candidare,’ but the decision was reversed on a; I, North Cj
observing that the trial of elemons and dle functiom of the sheriff were
matters of within the fon of the C North
also inchu in his judgment ks about judicial ign of the

dPad-amnndd:zrdno(deomtodtmmmdzm:
and limit of their privileges.!! In shore, the outcome of Barmardiston v Soame
seemed to put privilege outside, if nos above, the geneeal law. The issue was

Privileges Act has been cited in a number of recent parliamenzary inquities.”

2 BM—#-GMIII&‘-“]IZQNJIHMUS

See &g the comment of Lord Raddlifie in A-G of Ceplon v De Livera [1963] AC 103 &t 120
that, “given the peoper anxiery of the House to confine its own or e Memben' priviieges 1o
the ssinimem 1 c(*llheﬂmoloMuh nt to sex that these privileges
0 mot cover activities that sce sot wquarely withas s troe function”.

Sec in particolar the comesent of McLachlin mhivv-(‘aunuf(ludcm
om the effect of the Canadian Charrer of Righrs and 1
MCMnM&dehH-anMn

0 the
mdhvhﬂy camnoe he lighely see aside,
what is permimed 1o governmeot actory have been vignificantly aered
entrenchmess of the Charser.
{1993) 13 CRR (24) 1 e 21
ald\;jmt&nmnhmmmdqgﬂlluﬂcntl (1995-9%)
wu!u 385
hmd*mum-ahnuklfhyﬂl\.m. 1154, HC 4304
mmlnlrpmnl Comminee on laue of laue of Priviege, HC 62
mos.lo"mlsl

ted by concern felt in the Commons about the consequences for the

convtienti judges artempe to halance such rights against the complica o
raditions! — of Parament. On the ober e of the fece,in 1999 el T seciorsl oo w10 e pruied Ao
Packomeos Sy rocdmmnglevnwoftupnvnkp.wtnd: Mnm‘-cmo(reootdnm but it was also illegal for a
< i<l in 2 re Ut tata, of pa ofﬁartomkemmvhchmﬂ-mdm:b'tb:lwm
privilege d be mlvsl -~ d"ﬂ' wﬂﬁ'}n“‘ﬂ“md monhtbel-{o\ud(]ommofd\:nduofeleam The Commons thus
the right of P: y affairs’* This r i to have the best of both worlds—to retain the right exclusively
non, hom:.hamcyubemmﬂanmmd and the lack of a Parliamentary vidual Members

determine the qualifications of electors, but to provide
with a dy at law afficers.

When in 1677 an attempt was made to release the Earl of Shaftesbury on a writ
of habweas corpus from the imprisonment to which the Lords had committed
him for *high contempts’, it was argued for his Lordship that such 2 general
:hmnnwuuoomeemlnfwllncomtommmowmm the
jurisdiction of the Lords was limited by common law and examinable in the
courts. The unanimous decision of the Court of King's Bench, however, was
lhnthcymuldnmquunomhendgmmohhelmdsuampuim:wn.m
a commuttal order for contempt.t?

L) ]

* Sir Fadward Cole Powrth Past of the buitintes of the Lava of Englond [1797) 14,
¥ 5 Rot Pard 239-40, 1 Hamell 18-34, Por judhcinl observations oo this case, see Bardest v Abbor
IIIIOHNER}H )Sum’hbults? F14. T skould be noted, however, that the judges were
m-n -anumwhlukuﬁuuhmmhm
to decide any ruch point should it anse i their own courm

MMG.O::W opinion on what they weuld hold in yuch 3 cane, and the
" 6 Seare Yr 1068; us‘oumcu
o unas—mu

MW:IM!‘!S(?&I"J € 7), made pesmanent by 12 Anse,

c IS
"oeT ;: 93, 295400,
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and Lord Browgham LC in 1831 accepted that ‘a courr knows nothiy
fudicially of what takes in Parliament aill what is done there becomes ::
Act of the legislatare’ 1* In 1836-37."du- Artorney-General argued that the

constitution supposed that the lex was not k to the judges of
dwcmmnmlufv.'lhcyhdnom;;ofuﬂvm;; dicially ar 2ny informar
The law of Parli was as di

from the common law as thar
administered in the equity, admiralty or ecclesiastical courts, 16

Elcmmdthaumh;vmh‘(dedsiuunf FParliament on marters of
pdvilq:mbeulkdinqusﬁonmmlmmum.lbnd\eln i i i
pmohbecommmhwmdkmwnmdlemu,mddmmolmimof
eirhetﬂowdedanmq of privilege will not bind the courts—are foand »
ahnonueariyadnu,mdthphwdinwmutﬁmmtby."h166‘.:
court decided far a Member of the C: who was sued for a debr, on the

secured from the creditor by his privilege a5 2 Member. it was
umnecessary for the court to make any direct inquiry into the questions of
privilege involved,'* Bridgeman CJ made some observations on the duty of the
courts fo decide such questions mcd | tom peoperly within their
mrisdiction, He denied that decisions of the House of Commons regarding irs
privileges should ily be accep ‘bythcmumacmchive,uddnw
4 distinction as regards the daim of the House 1o exclusive jarisdiction
between matters of J:-ivilc;z arising ab intra, and (hy implication) those in
which persons outsi were concerned, 1*
Md«aduhm&wmmmnhmwmmmbzﬁmdbyam
ﬁwlﬁmmmnmm.h , ing, 4% Speaker and by order of the
Hmm.’:cﬁzpa which was said ro have Iglhl' ames [l (thes Duke of York),
and whi was printed and published. His ce that the court lacked
jurisdiction over the action on which the charge was founded was unavail-
ing.** The process was, bhowever, so obviusly political in intention thar 3 fter
mekvduﬁmlbeuongd«hmddleiud@bmtwbe‘iﬂqzlmdmbnnhe
of the freedom of Parliament’, and the Bill of Rights condemned the
pmmnimfovhﬁgbomukmhkhg‘s!emhwhmdwmvm
izable only in Parli (see p 209, n 32).01 hmiud:mlmwnm

rel’n'cdond\eme.andn-eemnohaveheenuwdbymmelououlyom
occasion, 12

* Bean Crosky's case (1771} 95 ER 1005 3¢ 10118, Loed Denmas CJ in Steckdsle » Honsard
(TR 832 FR 1092 we 1158 wholly reiected De Grey's S0 of scpemen: ‘nothing could
b.ythc Jn@d!?luhmdidddunm—‘nmolmhmdw

Chief Jumice’,
Welleskey o Ned'&%ﬂll”"“nﬂl

:: Mm .-na-.‘l-’mm H2ER "uineb o e

ars wrveeal medieral cases i whi s = Covet 3 guestion as to the
mo‘r’h-anry' ivilege. see Dmvm(ﬂ?})lﬂahdlll.k

» Consina (1472) 1 nus':uw:'mmm T Hateell 65-4%, o

See Lord Denman CJ in Saockdale v Hamsard (1339) 112 £R FA1 e 1042.43, 1063,

hig + Evelyw (1664) 124 ER 814 oxp a1 619,

13 Seatw Te 1370 4,

" ClOes3-9) 146,177, 115, 15, R o Willlawes (1689) 39 ER 1048,

* Lond Clmw-i‘nurd(lmIll!lll!lntlﬂ).ml-lni-
m'lﬂnmmlv'ruﬁﬂ”lﬂﬂlm—ll)h-hLm-.

e e AT
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demned the verdicr, sent for the judges, and, h.vi;:;
:‘x:mm"ﬁ;?d"mm them to the Serjeant.?* The judges claimed thar
they had not questioned the legality of ocders of the House.

minddmifdmhdbemhpluhbndtbccmkmdkdon,m

would have been entitled to jodgment:? and they admitted that if

dummmcthadb«nmmmdindnﬂm(n!hquxudith_adnm
hcn)nmﬂhvchmpmmmybdmhammhmmthe
iun&:dmdmcmdeidthﬂun@ldﬂwtmm
examine privilege incidentally arising ¢

observations mlhenmhanhuucﬁth!ohheComn
f::ib;:q::\:u&thei in]quophm.”lkhxhempolmdmupl
rebuttal, however, that ophm'»pedtinntol?nﬁaquuamldmcbmhadg
fact been » pleat in bar of the court’s iurisdiction, which had been overruled.

periad, .!h:mdclmmﬂidedﬂdlduiwmdil\euofdn
:;wmt:.;vmd\allm the exclusive narure of their junisdiction, In 1694,
At A ik J‘ A

a2 pleaded misnomer, on the

smissed the peti disallowed the peerage claim, and ordered him to
::dug:lmnamw:nmc:km“mhldfmdwddaﬂuuqn&emd

(@Bmmmlan)mmn&mmhomdwawm”andsqm

of the petition was not # judgment against the title or
i e ey

i (whic! to g ral jus
:&m«'mMongmmu a4 the 'law of the

len’; if it a’ rhw',d\hmldyumtd!c
'K”ln:"s Beb:hmduidi‘m Immtf Wm propetly within their jurisdiction {se
even if it involved a question determinable by law of Pachiament}.

In!beenlyyvmohhzi?ﬁew!hmwyth«em_nurjuo‘minwﬁdn

initially dissenting judi

opimons took on a growing significance, The firsy

that of Asbby White in 17034, Three judges (with Holr CJ
mr;’mnd i:n fAvmu”ol a plamntiff who had complamed that the

(16891 11 Seare Tr R22-M,

"
n
i

'Y

»
»

<) (IG“—!J‘) 11”..22’10. 213, 27

:( J'IA&“M .(llWl 104 ER SXK and Seackdsle » Maenssrd (139 112 FR Hi2m
1167, 5 21 R
M!llmhm-hqw&. bad been p o 1 rig dpment Rurdes
v Abbot (1810} 104 ER. .udlm-mqut- had vadicared dherr
conduct by umaniwerahle Seochdale v Hansard (1839) 112 ER 1112 ar 1163,

their report e !
(Atrocney Geseral in Burdert ¢ Abboe (1810) m?;sm. 1 10 by Loed 511 o
K v Ksollys [1694) 91 ER 904,
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returning officers for Aylesbury had fraudulendy and maliciously refused hii
vote. The grounds of the conclusions of the majority of the court were perfectly
in line with the ion of cases iomed at pp 283-284, The mamer wag
properly cognizable only by Parhament and, unti House of Commons had
deteemined the matter, the plaintiff could not be said to have a right to vote ar
all?* The plainsff aj , and the Lords reversed the decision on the basis
of Hole CJ's dissenting judgment in the lower court.)? Holt had argued that the
%l:lommnmmofpm.oniainrywwhkhimpomdadams .
is was 3 matter determinable at common law; and the objection that

found 'guilty of conspiring to make & difference between Lords and Commons
by prosecufing the writs of habeas corpus and were committed to the
Serjeant.’” When the Commons' Address was received, it was referred 10 the
indguforouuidenﬁmwlmhuthe of a writ of error (on which an
appral was founded) was of right or grace. The judges decided for the first
bynmmrwo.TbeLnrdsd\enpamdmoluﬁmpmlﬁbidnglbeumxol&:
counsel for the Aylesbury Men._ It denied the of either House to create
pew privileges, asserting a right to seek by action at law where 2
defendant was not in his own person entitled to privilege of Parliament, and

manter was cognizable in F did not exclude the jursdiction sating that in commirting the Ayleshury Men, the Commons had ‘claimed a
court, because it was determin in Parliament only s a question incident to jurasdiction not d by the station’.™ Despite a series of confer-
the trial of 2 verted election.?? The Commons made a spirited rejoinder; ences, compromise could not be reached, and the dispute be the Houses
asserring that any pt to challenge its jurisdiction would o a was cut short only by prorogation.”*

breach of privilege. ‘

mmﬂwadopddumoluﬁm&u,'awmmgmmknmhmud
usage of Parliament it is the sole of the Commons of England . . .
[except in cases otherwise provided by Act of Parliament) to examine and
é ine all I ‘veomu"hvleletﬂonoflbzirmMembm',
mdthnhhhy.mmdngmactionucmnmoulawnph-t“n.m
pﬂwdabvadiofpmmhdtnprdedthku‘ine&aw :

THE SECOND PHASE: THE NINETEENTH CENTURY

I the nineteenth century, a series of cases forced upon the Commons and the
courts 3 comprehensive review of the issues which divided them, from which
it became clear that some of the earlier claims to jurisdiction made in the name

8 of privilege by the Howse of Commorns were untenable in a court of law: that
mlgsndﬁnpar%'wdu‘muolﬂxrhuﬁ("w“)‘;l'hem:;m . f"'“‘z P.r! : Illn.splnoftbe_ o e ks iy
arose out of the same election, which raised very similas issues. of the judges, and that the daty of the common

law to define its limits o longer be disputed. At the same time, it was
“"‘thuthuewu:nz;bcumﬂﬁdlduium&aionofduﬂm
of Commons was absolute exclusive,
The facts in the case of Burdett v Abbot (1810) were that the plaintiff, a
Member of the House of Commons, bad been judged guilry of 2 contempe,
arising from the publication of a libellous and scandzlous paper. The House
ordered his committal and in the course of the execution of Mr Speaker
Abbor’s warrant, the plaintiff's house was entered by force. He then brought
an action of trespass against the Speaker. The signi of the outcome is
cwofold. In the first place, the House of Commons did not resort to the course
of action for which earlier years provided ample precedent—comminting for
contempt counsel and athers d m the p ion of the Speaker for
obcyin;motduofdwﬂum.Tb:Hmwdmdmlumdywmhr&tm
of its privi to the jurisdiction of the courts, Secondly, following further
dispute on » old battleprounds of whether the law of Parliament was a
particular law o part of the law of the land, and whether the courts wers
entitled {or indeed bound) 10 decide questions of privilege coming incidentally
before them, the Speaker’s action was wholly vindicated.
Thiss, about a century after the case of the Aylesbury Men, and commenting on
i,lmdﬂlmbuondnC]}uld(thdcuvabon.chnheHouxhdmed
ﬁtmmwmmm:mmzomﬁtmmmthntm
enjoved by all superior coutts.® The court emphasized that the p ion of

The House of G by of the Speaker, had committed a b
of Aylesbury Men®S for having raised an action against the constables of
Aylesbury who refused their votes, in pt of the jurisdiction and in open
Molmkmwldbmddzﬂow.wmdhwm:mwmw
out, and it was argued that the warrant was informal and, furthermare, that
it disclosed no breach of poivi since the prosecution of a suit was lawful. A
majority of the court luded that the was 1ot ible for form
[see pp 193-195) and that the court had no |urisdiction, the Commons
proper judges of their own privileges, Powell ] declared that the Commons di
ot commit by the common law, but by the lex parlizments; and that the Court
of Parli was 3 sup court.

Again Holt CJ dissented. He did not deny the power of the Commaons to
commit for coatempt, but he held thar the exercise of the wai
examisable in the courts, If there were no breach ufp:lﬁkgr—uﬁfmmdw
be the case in this instance—there was no and the pri
be discharged. ™
warbeponibﬂlwdmuwemwmbm;mewthm

+rsld

of the C to
mons addressed Her Majesty, emphasizing its right to commit for contempt,
and irs exclusive jurisdiction in the matter. It was also denied that in such cases
lhznwascpouihlkyohppul.hrgoodmm.mumdmduhutm

" va(lm)”mu&mjnid&nm”mmd-
th_“:lhkdplmmmwmdﬂ&w«lm.mdmil
Emdnzmhhmwwnm&wphhmnh'wdlm

2 1) (1701-04) 369,

B 1703-04) 51 ER 134,
: CJ (1702-04} JOK; L] (1701-04) 534
A

€] (1702-04) 543, 550, $52-53,
L 1170104} 676, 677-T4.
m‘,’?‘m see L) (3701-04) 694.95, 698-715; CJ (1702-04) 355, 55%-63, 363,

" v Aot (1810) 104 ER‘S”'QDJ‘:;# u Colwas (1917} 3 ER 1289, The former

$s23

The Mew, K v Paty (17041 92 EK 232, Feovides ane of the iy comamit for conrempt, 33
* (1704) 92 ER 232 m'waw%huwn-wm'}:n
et 0 - . - - - - S
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such powers was 1al for

At the same time, however, Lord Ellenbarough coneemplated the possibility of
cases in which mtmwww!dhnwmdaddeonthe'ﬂidiryulnmmnknl
for contempt where the faces displayed could by no reasonahle interpretation
be construed as such (see p 194, n 67).

Emmmcmm&«&dakuﬂamrdnﬂbdnpmdm&m
complex. Messrs Hansard, the printers of the House of Commeons, had printed
byotderohhnﬂouseateponludondnhblebyanImpu:tocolprhmn
AnmlwhiduMrSmkdakhmuhunmfoclihelThcwnMnu
consider Messrs Hansard's coof of the House's order to print a sufficient

oillﬂtdlhlld\t::'m‘l dincﬁo.ropd:l‘ﬁhlll
parlismentary reports was no justification Hansard or anyone el @2
Thushﬂmnrdmdedhopludimﬁﬁmioa,dz%unomkhil
vecessary in 1837 ro appoint a committee o ascertain the law and practice of
Parliament in reference to the pubbication of papers panted by order of the
House.

The result of these inquirs was the passing of s

2 ion of parhiamen tary reparts, votes and proceedings
wummaihrﬁeumdncwmdhmofhlhmmdmm
House had sole and ;u Jarisds ‘lvoc:’J b;:ponthe i and
extent of its privileges; that to dispute ¢ privileges by legal proceedings was
ﬂmuhofpriviqe;mdtbatfwanycmmpcwmrtodeddcupoumnm
of privilege mconsistent with the deteemination of either House was conteary
t0 the law of Parliament. ¢!

Dupituhmmo!udonnnpliﬁtmdmumgmdmiom.wbmk«k-
&kwt;lmmdumwﬁamﬂmrd.dnﬂwndidmtwmd
LEL im for e, bat di d
Gumnltodcfeuddnem,ugningon!bchuisoﬁheptivi
mmmruoluﬁmshlamﬁmmdhthhazn entirely upon the
mﬂcsuofthe"ounmdluordcnopﬂm.mwmmummﬁﬂ.

Anmq»&mdlqmdd!amefurwﬂﬁngtbcﬂgh&mol
Parliament as or court of exclusive jurisdicti bending on other
coarts, and its faw a separate law. Each House separately, it was contended,
Mdmwhokmotmme&vnlmﬂwaundhﬁmm.
and’ombm&nmmtbemmoflawtouduhauwﬁto‘mmfmn
tbmmhrlhmnfmh«mme.wuhpﬁvikgmofdn&msnbieu
norevkwbylhcmm,lhtloldumldbet\tubiumonlyoflhirm
pdﬂhg:shmdwoflbmd(k&mmm.hrmuydubuﬁm.w
amlmm&m&eprhxip&tlm‘hmdonmppmedlhtﬁeh
parligmenti, ke the law administered in equity, ecclesiastical and admiralty
mmamddﬁm&md\emhwthiodoudwﬁdhd
1m0 means of arriving judicially at knowle of it. In such circumstances the
mmmumpﬂt&m«dm&&hal should follow the law of the
coart of original jurisdiction. Finally, the Attorney-General cited mseances of

-

. Im'AMu(llW)lNlASS!ndnyMMo-d&yhy]lSﬁlMl
?hmhmmﬂhhmdlﬂl"l"—ulm Keg
101y

* IRIA-I7) 173 ER 032,

' C) (2837 41820,

Thmwphnedwmmw 289

h%mmlumi\qwmlmu-mbyexmimn;nw
committing judges 4

necounrebumdnwlyullthmcommm. Itwutmpneddmomﬂni'
mhwmm&ehmdicﬁmdﬂwﬂmmmadmm but ir

was {in M_Dmmg‘g view) for the coarms to determine whethes

that the court was

bomdwmmuxbn&:hwhauwidmdcbelsw.lmdbmnbdd
@auhecumi»dndmyminquln!mlm.Tbenvu,lnhi;opiaion.nn
dumwmnu@lwmcdmnldlinpundndnmo(m
-oddneunwriducouumdlembynemlyomuiqdnmh)kdm:.m

would amount to an ‘arhitrary and irrespoasible’ 5

of the law, in

itself ‘the most momentoas and intalerable of 3l abuses’. The court could find

House had ‘either Uy or vi

e clairmad

mtuhainbymludmundxdymg’ on it privi dnp!dvﬁmm’ of
papulmiunuodzchmohnhdhidu'ﬂ’“m

Mm&h&ﬂmhﬂmﬁmmmd.ﬁﬁhm&wlyh

aumtbdorencommdlbouofwmw

ance, on which a select

cmmﬁmbdmndypmkmdmblhym&mnaml&ﬁm‘ (which
bt on

Indlodrh:mtodmyn
expressed reservations.4” Lord Coleridge observed that ‘whether

to the courts in either case),* the judges
1 directly

aﬁuwmamdhwlmﬂmmu&:mdmm
Home(‘wdnomtk«douanmyuﬂ;m.lhmyoﬁnmuhoonﬁm

bu&cﬂomiuzlﬂandhdaﬂyohmmumnﬁgdu | limies of
privilege, it will proceed against the doer as 4 mnmumonl:'i;w'.“

MWMMWN:M&MW:WQM.

10 the j oldgmmmmhwcum&ﬂserﬂmmndcnd

Mz&,thmylmdﬂwfﬁhﬁopnolmm'mpm

t to the firse
A tions of the House based on the
! i&:tvmjmlbm)mnmd\tkﬁmo(lm

dicial petionity of the House

e, or ing ial, 50 that
JCmmcmodmmmhdmdm'tobwidldu uestion, In any
un.&um.irmmdw&:ﬁdmwbaﬁsbrmhgan
as in principle bie of reviews decisi

courts of law
of the House of Com-

P Mg any
maons. Conversely, there was no parliamentary cevision of coure judgments foe
mﬂn&mmswnmacmolhwindmmtmmdinlbe

3

S:::ﬁd;:;hi(ll."l TIRER 11122 1138 1, cvp mt 1920-22, 1123-26, 1129-10, See
P 285,

A
CTIIRI7) 419; 11939) 192 ER 1120-22, 1157 #, 1167, 1348
60.‘ muamm.mawrwgmmmmn-n

hw.mndnmmul—!lhe.dm poasite simstion
the two Heuses fell o mmmumd---'- they had in




- et .

250 17, The courts and parkamentary privilege

courts, and was unable to decide a matter judicially in litgation b
parties, either originally or by appeal ©
Having received an unfavourable verdict, the House of Commaons, again
ite thelr strong view exp d in the L ferred to above,
to be paid the damages and costs for which Messes Hansard were
declared liable. It was, however, agreed that, in case of future actions, the
lhmldnotpludandzhnbepaﬂiud\mddwﬁalord\eirmptof&t
resolutions and defiance of the House's authonty,
When, therefore, 4 third action was d for another publication of the
mﬁdm.iu&mmﬁmaﬂm%nﬂawdw*ﬁdn
Dampmannudmddwobuif&olujddlnuknediouhemm.
though they delayed paying the money to Stockdale for 4s possible. In
1840, the Commons commited first Stockdale
declmdmnmymmu;wwmwdw?hﬁnnhﬂiﬁs‘
unsuccessful .

telease on a writ of babeas corpus proved .20 Howard, Stock
dale’s solicitor, was also p ded against, but escaped with a reprimand.
Wemmtk, i Stockdak d a fourth action, for his
part m which Howard was commitred. M Hansard were again ordered
not to plead, and judgr was d agai .thtm.;\xlhi:pa'm.m

sination was in part resolved by the i d of what b the
Parliamentary Papers Act 1840, affocding statusory protection to papers
published by order of cither House (see p 225).
The case of Howard v Gosse! (1845) may be viewed, however, as a
continuation of the conflict in some of its aspects. Howard brought an action
miunbeScrjumatAmndodmtforh"hgukmhunimmundyand
committed him to peison in obedience of the Houses order and the Speak-
er's warrane.*! Leave (0 was given to the defendants and the A 3
General was dicected to defend them.52 The coort favoured the plaintiff, on the
ds of the technical informality of the warrant. The judges proceeded on
pmlplemzdwmmn'uhbemmdwi:hd\emmmu
if it had issued fram an inferior court {see p 193), while at the same time
concluding that they maght adjudge it to be bad in form ‘without impugning
the authonty of the House or in any way disputing its privileges'.
A sebect committes roundly condemned this doctrane, bur advised the House
'cham?mmwmod:olmudddmdmmmhﬂquwk
h R’p 'mummdudq.!bchwhumo!m
action”.5* The House accepted the advice and an appeal was lodged.** In order,
b ez, to avold submissd roawtdmhdgauuma:rl.&es:m
was noe antharized to give bail and execution was levied on has goods.** In the

(1839 132 ER 115354, 1184, 1196,
0 Shenff of Middlesex (1840] 113 ER 412, The sherifis pui the money o Stockdale under an
4 P

(Srockdale 7{133%) 112 ER 11}
n (.‘ZL(’I-MSI 9, (1845) 116 ER 153 and see aloo Howsrd v Gosser (1842) 174 ER $53. The
ordered Howard 10 amend =t the Bar when he manted in the bringing of Swock-
hk‘lwmww,ﬂvuﬂkmdhwﬂﬂcm
dving that be was in . fofioard s precedent of 1731 (CJ (1727-32) 705)
eted Dedered him 1o be sent for (n custody of the Serjeast (hid (1880) §9). This sereit ws the
actioe o which Moward v Gonset (1845 116 ER 139 was founded.
B ] (1843) 118 and Par] Deb (184) €7, ex 22, 845,
Y Select Proted HC 397 [1845) p v

Commitee on mwm—m
“gm:glm‘hlmnunn.um Sid (1845 #1, ¢ 1204,
| 861

Early and weid twentieth century pLY|

cmndwdedubuo‘thelowummuummd.ladthembmd(hu
dzpdvﬂmshvolvadmuuinmmdmhfﬂm“mmofﬁn
wnvnlidnnptow:tionwdno&uohh}buc;wdduwamm

ould be construed as if it were a writ from & superior coart* (see p 193).

The last of the major mineteenth-century cases is Bradlaugh v Gosset [1884).5

“ehlhmmryM&Anll“mindChﬂuludhqb.whoh‘dbun

dmdaManbuo!cbeHomolComwukuheudLmHm

bmhndpuedn:uolnﬂonmﬁninghm(mmbin;n,andudﬁng

the Serjeant to exclude Bradisugh from the House until
an

disturh the ings further (following
hinsself).5* The |ﬂmm.mmmummmxd’¢
order of the House was witra véres and void, together with an or

ga
i
|

der restraining the defendant, the Serjeant
mmwmmm-mu.m«mmnw

¥ pomd(huhearduohhc“unrdandmm
mﬂmu!hpmwmw«mmudmhm.m
m«mﬁcﬁwclﬁeﬂmh&hmmcmﬁudmmlfm
the discharge of its function, and based on necessity.**

EARLY AND MID-TWENTIETH CENTURY

Manynbmpmlcnshdtbciodp‘nintbedﬁiumdcmd\cpmpu
limits of the statwtory phrase ' ings in Parliament’, some of them with

% cancern for what is internal to Parliament m the context of s
claim to exclusive cognisance (pp 227-231, 235-239}. In general, the judges
hsnnkmmtrvicwdmwhmnmisn:’i ] ollthwa
beginning mmmnnz within its own walls, it is obviously outside
furisdiction of the courts,® unless criminal acts are involved. Equally clearly,
ifa i

of the House results in action affecting the rights

exercisable outside the House, the person who ) thepmn«@vz

servant who executed the order {for example] will be within the juris-
) of the courts, who may inquire whether the act dained of is duly
mvacdbytheotdﬂ.mdththdlhe;ﬁvikg:himdbyl&}hudoa,u
Mhﬁhhmof&emmmwm
qulimmmwdnrhmcﬁuhnuwx-thm
dndddd\nlifﬂuﬁmnolwnmm‘b—mbrm'mmmdiu
tdaﬁmmceminpermitczmmlyi-—(hlholmi of its own
m‘@kloom@:atilomﬂwwh&!ﬁ:o?ww
mﬁmny Of practs “ aw’. went an
to say that even if the House had interpeeted a statute prescribing

§‘§‘

- ’“”1‘;’&’.‘3;‘1‘";... of thia rding the tght of each Hinse 10 be the
T 1%ae) 1. sapects of thi case rega reske 1
vole judpe of the lawiuloess of i own p fings, and the poition of criminal aces in

of ths cae, see pp 102 and 237, The case was
ted om by the Commzsee of Privileges, HC 365 (19 s 29,

foe the epargroc discharge’ the Coaymons” trest ace “conoeded w 4 tarmur
Maasrd (18395 112 ER 1112 & 1156, 1185, 1203%; Bradiawph v Goeet
British Ratluys Boasd v Pickim [1574] 1 All FR 609, esp the

. p————
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rights within its own walls, the courts had no power to intesfere, though he
limated the rights on which the Commons could interpres the statute as those
such as sitting and voring. He contrasted those with ‘rights to be exercised our
of and independently of the House' in which the court must be arbiters!

In 1899, in a case jnvolving the sale of liquor within the Palace of Westminstes
under the direction of the relevant committee of the House of Commons, &
when it was contended that the general licensing law did not apply, Lord
Russell C] remarked that he was ‘very far from saying that no offence had been
committed . . . [and was] nor at all imp d by the that, b

many of the provisions of the Licensing Acts cannot be invoked with reference
1o the House of Commons, therefore the Acts do not apply”. It would not,
however, have been fair to hold the servant of the select commattee who sold
the liquos responsible. The Lord Chief Justice therefore called for legislation
'to Jegalise and regulare what is going on’,

The judgment in the case of R v Graham Campbell, ex p Hesbert was along
quite different lines. The court concluded that the sale of akobol by servants
of a¢ ittee of the C within the Palace fell within the scope of the
mternal affairs of that House and therefore within its privileges, so that no
court of law had jurisdiction to intecfere (see pp 227-231). Lord Hewart CJ
took a much mare liberal view of the proper extent of the internal proceedings
of the House than his predecessor in 1899, In the matter comiplained of the
House was acting collectively and ‘any tribenal might feel, on the
authorities, an invincible reluctance to interfere’. Avory | added that to subject
the House of Commaons 1o the Licensing Acts would be to rake away its righe
o regulate its own | procedure.*

The select committee which reviewed the applicabulity of the Official Secress
Acts 1o Members of Parliament in 1938-39¢ (see p 236) acknowledged that
the prosecution of a Member for an act which the House considered within his
privilege as a Member would itself be a beeach of privilege, and that all parties
concerned in the prosecution would be at risk for proceedings for contempt.
The committee commented, however, that “this wauld not solve the difficuley’,
and quoted with implicit approval evidence given by the Artorney-General that
the conres would be likely to give a broad construction to the term ‘proceed-
ings in Parliament” in the Bill of Rights, “having regard to the grear fundamen-
tal purpose which freedom of speech served',

ani ) 8-39 select committee cited (see above) was
Gﬂﬂm :;\:epmm W’:‘dl":'t l”“‘ ideration by the courts of:

cased of jons b one Memb: n;ida-nthuawm--nu

ember & Misistes, 20 closely related to some mateer ing in or w
::hmnﬁ.:‘::funheﬂo-:uthu.md\&ydonuuhplmmnh()unhnm
1mm.lhqlmmohh¢h~'woldulm

i the Committee of
House agreed with that committee's n?oﬂ.“‘ and
ﬂm"riaHS'{".‘,J‘:{lﬂ'" d' their p s and

in 8 a Member was pr: ‘br&ﬂ’:ik!:‘!,arm«
action for defamation arising from a letter written to 3 Minister®” {see p
;;7). The House, however, rejected these conclusions.**

novelty ! {on the
rther ndmlmmthbcuewuthnqmnohhec«unmu
:df:iu of the Privileges Committee) in voluntarily referring to a m—q’eﬁ
j-xdimlCummoﬁhehivyCmnd—theqm):?fhw‘ww
House of Commons would be acting v o the Par y Privilege
Anlmifilmdthehweohwunpima_)okmbudhdnmmm
meaofu:pc«hapmzdin;byhhinhﬂpmmnnh_ad:olm
privileges' #* The comemittee fevl::dw lbelqln;?on p(:«d with nl;l:a;
megative, concluding that the Act | an‘ O o >
550 "‘”” pse tiy. h?m«;m rup:ect of their debts and aces as
;MM:JWmmndonmmhdhmt.w

Bilston Corporation v Wolverhampton Corporation

court refased to grant an injunction to a plaintiff to restrain a third
h|9‘:r;no¢poﬁ;|p:mebﬂlmhrlmt.mmt&m-@‘n
:’?mt previowly resched berween the parties, The court held that it had
iumdtninnloplmuwidﬁoldmdunmhmn.bmrh‘wmu_scw;
nmmhwﬁch&emnhﬁr«dkadumlmdﬂgmd\twm
public policy isvolved were mare :‘m;cblefordemw;:“ b;m Parllsmt:;
t._hn_n‘bnheom.xb.xun&lm? “{, ngm.amm y one in oo way altered

:h: point.”
THE LATER TWENTIETH CENTURY

° mﬂ%mmuc 308 (1956-57),
Do clms'r-s:zu
9575 :
» &Z)I,Hﬂ.hdmmnﬂmﬂmm“‘hdﬂmh

The Strauss case and the reference to the Judicial Committee

In the first of the important cases in the later twentieth century the House
of Commons came to a significant conclusion about the limits of the phrase

srimmenn 00 bo isued, wtreck woon ut it appeared to the
respact of n P wobe tree then ot a3 oo = it 3 F ;:H«
tand the ) florded by) * in Parli * The A oty that m-qnmdawu&;uhm-munmn”l
protection afforded by) *proceedings in Parliament’. rorney- s f = = 2
:::m:mmd = mtmmm‘-muxmnimm-em o
/ o seek 10 ot in
:; m‘fmﬁ&’ﬂanmu Mhmnmhﬁukqmlq.mnwdm?m:‘dndm
“' (193571 KB 594, o o ik L measved ::mu : Hus o Commms
- 19351 1 KBD £94 w1 S94 #, enp 602, 603, In R v Chaytor [2010] UKSC 52 (paes 78) Lotd The raht of Members of Parliamers to freedom .'-TL pesserverd imtact becoese
Philpe thoughe tha 2 preswmption that without expeeis =i not apply to crreets will Tebuve tn ennerraim an action which

provain: statutes
Factiamens within the Palace of Westrmaster was nne which was ‘open 10 qeestion”.
“ HC 108 1938350
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Dingle v Associated Newspapers

It was held in 1960 that 1o impugn the validiry of a repoet of a select commirtee
of the House of Commeons is cantrary 1o article IX of the Bill of Rights. In an
action for libel ramed against a paper,” it was decided that those who
pub&llndamh:rwonbomﬁdcaodwihommdmmmrixledw:ﬁe
protection of the Parliamentary Papers Act 1840 (see p 225} and that it was
not relevant to the action for the plaintiff to comment on the select commit-
tee's report o on the p ings leading to its publican

Stourton v Stourton

In 1962, 2 judicial decision re-opened the long standing in the relati
authority of the Houses and the courts. In areiving at the conclusion that
parliamentary privilege protected a peer from arrest on a wnit of attachment
the purpose of which was to compe perf; of scts required by avil
process rather than to punish foc ¢ ptof a inal court, S Jsaid
that while Parli wonld ider the nature of the progess and all the
circumstances of the case before deciding whether to regard the arrest of a
Member of cither House as an invasion of privilege, he, witting in the
H'ghComuUum’ce.owdno(uhtbuhwmbelpp&dmbhmdn
practice of the House (of Lords): ‘I think that I have to look not only to the
ptxlkeofduﬂoutbmabowlbemhwud«hndiniudidnl
decisions in order to ¢ ine in this particular case whether privilege arises,
and if 5o, its scope and effect”.™

Church of Scientology v Johnson-Smith

In 1972, in an action for damages, in which the plaintiff sought to prove malice
and rebut the defendant’s plea of fair ding from the
Official Report of the Commons, the court held that the scope of parliamen-
tary privilege was not limited to the exclusion of any cause of action in respect
of what was said or done m the House, but ded to the ion of

in the House for the purpose of ) ng a cawse of action. This
was s0 even though the cause of action iself arose out of something dooe
oujuide.tkl-lm" Some 20 years later, however, the House of Lords in its

<4,
& r
judgment.”

Y d further the breadth of certain aspects of this

7 Dingle » Assockated Newspapers Lad [1960] 2 QB 405,
™ Sararton ¢ Stoarton (19631 1 Al ER 206 exp ot 608,
» Scientology of Califorms » fokmioe-Sweik 11972] 1 QB £22,
' 3a Pepper v Hart [1993) £ AN ER 63 Lord Browne- Wik

Wikinmn, comenesag on the esrher
observed that it was nightly held ehat stroduting ac of

padpmesne, proof of malice evidence of
what the defondant said i the Heuse of Commons wirsld be comrary b seticle 1X of the Bll
of Rights, However, ‘o tha in the speeches be Jooked At other

than for the purposes m-hn'-uﬂnapmmrh[-wll]hn.&‘
waderstood in the comtext of the tues which arose in that cew’. Since these usses mcluded o
charge that the defendam acted imp dy in Pas) amcle IX war inframped.
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British Railways Board v Pickin
m:mn«.omdm;«pmwwwmm.hmmm

amndwhnmfnlnmwmwumuwmﬂktwiﬁlhtmﬁ;:

westiga dnnlnabm&mdownmhnoemmd.vb_emmdlhemdu
Tdmwnpmthemmtohrliamnludbeuwhl&uudthm

uulh:hwdonoldnmn\nnuxhnhpma@nno(?u!imtludl@nm

hused, antage taken of it. In %0 doing the coust is not

o e i ¢l itwelf. 1t & acting in 2id of Parliament

mmdm&hmiudkidupacigymkwumh
Thefuutimo‘d\::mwummdﬂmdw he
Mhmmk:wdhdyhmmhwﬁﬂmhw\heuhd.nyohbemm
byaeddngtounhudv:lmhri‘nmt.inpcning’n.mgmukd_byfuudu

ise. Anmy imvestigation into the mapner in which Parliament had
exercised its function would or mi rraultinnnmﬂkl.'l’hlmdumm
clear authocities from the ai century ds that (for

2 pel o

court of justice can look to is the roll. They see that an Act
amboﬁmdhrﬁ-m.nd it has received the Royal Assest, and
nocmnolmmuniuqninmnbemch-hhhwmdun

m-hlnsdmmdywmmmmd.mvhtmdin
hw“hvmmoﬁnm."

Rzidcmdndcddm.iunmnwmbubh:ﬁnmencmdm
l::nhdbewunf-lnuwmoonwaueconﬁhmmrk

her conclusion would impeach proceedings o Parliament,
m:‘;"mldkmﬁaMMwm&Mﬁmun

- mmmkumgimmm.ap««h.-aewdw
.-rum-nmmwnmnqnuuu_o. :

77 1t was sad thas che case on which the Court of 2ad in largs part fourded ity decision
1wr3mumnmmx _|lﬂu‘l$‘59.cudu7$ﬂ\'fh”51‘l
HL {5c)) was nae sufficient s its conchmin, being meont probably 3 deceicn on the
commtreesion of an Act. Loed wm&-&ymthmﬂm
kum-uka-ﬂkaﬁ*nm-wu
cham of hmmqmqlmnm-w—zu

[1974] AC 765 at 786-87, 3 quotation from E & Datheith Rathoay Co v Wanchape
{1842} 8 ER 279 ar 285. Other caves reiaafo this lise of srgueent are Earl of v
v.iaaulll”l“Illsw;w.dai.mﬂwmavw
IllS(!lHQIG?I:MdeTwmm&(l”l)u‘Gm.d
two Privy Counca cawes, Labrader Co v MillO!lAClMulevH—
Tﬂm-mMMWMI]”“MMII’"IZMR’L&M

cane, Nerro

Sy Conmeil ¢ Attorney Gaeral
” |mqacmnmmqmmah
la-mummgﬂqhn
:Q&nd‘;mu:ﬂm-hr:mhom.mihmju
w«mhmuum:muumhmmmam»
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parliamentary means of avosding conflic, juse as the caurts had been careful 1o
¢ o . ¥ " c‘
Pmduden“_l - which might amount ro infringement of parliamentary

Anderson Strathclyde

Indwnxolkv&:niayo{&n:ﬂw?’udl,u Anderson Strathclyde

lnl”J."nwubdddmnmponmzheO 'ancpoﬂoldleHoﬁ:
d&ammdmrmba»udmddonciuhrﬁnmumldmhw
0 support a groand for relief in fonudichlnvin-mrupmo‘
something which occurred our of Parliament. Dunn L) conclided that, were i

ng wh + + - Morteoves, it would be
an invasion by the the rament
oo m:vy"wnc_«-nn of the right of every Member of Parl t 10 fres

lnl??]d\eHouseolLoﬂhfmndAndﬂsmSmmhd)dcwmdydemdd
lnrauhemunindmhmnccnﬁmd ) i e
DO B e S to look at parliamentary materials to

Zircon
When, in 1987, the Attorney-General sought an injuncti inst 4 numb
of Members of the Hou::)?f' o wi&hld.:' .

. 3 ‘r !
fram showing 3 film in the House until the House had :nroppor;m:yh:

Ce-cperate as far as powihle with the uthosi etactens where
- &%M-M-Mumh;zzpm.a”mm"
wple, Diingle » A ¢ Newspap: W(l’iﬂ]lQlOS.SeclnnlAlunin
MMIMNAICU”JI”ACI’RI 1 ACTR
::m“ "d':ﬁw“’ a ;ynd(l”!]“ 3t A%, where it way
_ was ot . duy-nlnl_nn-«u(m.l‘hmnnh“t&
zm'tmh“ﬂ-mmhnmkalmmm’wmmwnmw

serking .
mrﬂmm& oceedings of Parlismese. It could nor

marter.
11983 2 AN ER 233, op ax 23%h,
« Sy'lhhmu___ IIM«I-.Iaama.u.‘-MWmn-mm
cither Heaun of T w0 be A, discused and adjudged i that House 1
:hul‘m,-dmm
per v ”JIACJ”II‘J,.H”J)IM!ICJ 4,
mmhom'chMm-Mwn‘:tuh?er
mmd,m':n’t&m '”‘,ﬁlcn‘:-br:khlvlmmdhnhﬂum
3 Brmd v 3 recent Commonweakh L

hm‘-::‘aan‘:mwmulhofl&llm' 10 prove more than what was said in

o
ll”ﬂ‘ﬁ“lnal&mﬂ-ﬂ m-nmv adﬂb-m"' v Leww
1995)

(ISAL-I0) 53 SASR 416, commened Prebble v Televinow Zeatond
TACI2T a1 3363y, 119%4) 3 All R:'f'l'lnn ll&-li.. A New Ly
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deciding whether or not the shawing of the film should be allowed, the court
refused the apolication, appareatly on the ground (which was not set out in
mﬁmbm’mm-mcwummukmh!hemnddmm
authorities, even in advance of a formal decision by the House ™

The Australian Parliamentary Privileges Act 1987

In Australia, arncle IX of the Bill of Rights applies to the C ek
Parliament by virtue of section 49 of the A i iation. In 1985, the
issue war rassed in connection with the case of R v Murphy.** Parties in that
case were permitted to make use of evidence given (some of it i private and
unpublished) to committees of the legislamare and witnesses were cross.
examined on the evidence they had given to such commsteees. The coure held
that the provisioas of article IX should be interpreted in the (restricted) sense
dmdmmmiuofdwﬁudmof:p:eduimmMmbenmdwﬁmmy
oo(hzduﬂmpdbywuyofrounmmdumhwmlmmmu
such persons b they had ised that freedom. In other words,
article [X was restricted to preventing parliamentary proceedings from being
dleameolanm:ididm(inluhpfocndumﬁmbeiqwedbn
nppmof‘nurion.ﬂneﬂmofduidmnmmmhmﬁmymby
the Australian Parliamentary Privileges Act 1957 which in general restored on
nmnwybuhuhmimsﬂmnﬁmgdlkmﬂohrﬁdem
defined ‘proceedings in Parliamene’ (see pp 235-239) made certain
provisions regarding the extent to which coarts might concern themselves with
wich proceedings.
In 1995, the Judicial Commitiee of the Privy Council concluded that the
Australian Act ‘declares what had been previously regarded as the effect of
article IX" and the relevant subsection of 5 16 of that Act (see p 234, n 68) ‘s
the true principle to be applied”

Pepper v Hart

In Pepper v Hart in 19937 [see p 231) the House of Loeds set aside the
hmmdhgmkdlbtmﬂkhpmwdlhmfnmadm&tﬁng
parfiamentary debates as an aid to their construction of statutes. Their
Lordships unanimossly agreed that their decision would not give rise to that
‘impeaching or questioning’ of parli v proceedings forbidden by the
Bill of Righes (see p 232),

™ Repoet of the Commisses of Privileges, HC 365 (1996-37), Among the conclesions of

&M,Mmhmpdyhhwdkmd&h

dem—dmm.wﬁnmmﬂkhmwhm'mdmh

disclosure m the House of suck infarmanion shoald be impesed by she Howe and sot by te

conets [paras AT48) I the event. h the C found & w

wmwm&mmmummmmmmn
9N

secerity (paes
" R u Murpby [1985] § NSWLER 1§
" Preblde v Teloriasom Nevw Zealand L2d [£995] 1 AC 321 3= 343, (1994) 3 AT ER 407 2s 414
" [1993] AC 593, [1995] 1 All ER 47,
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protecrion of any em«mm(orn!‘l: of law which—in an echo of the Bill of the Court of Appeal should have stayed the libel action. The Court of A

Righes which is not itself i revents p dings in ParHament i withou would be infringed
being impeached or : '. m myronun or place m’;ai Parliament. m hu::.o':.:n. o i /n = T~
has been waived, any such ar rule of law is not to applj

to prevent evidence being gi pestions asked, or statements, sbmassions,
orﬁndmgsbeiqg_m.deu zﬁ-mmmo{m&%amu
regarded as infringing the peivilege of cither House, The waiver by one person
of protection does not affect its operatica in relation to another person whe
by not waived it. The section does not operate o as to temove the protection
from legal liability which is afforded by any enactment or rule of law to any
person, including 2 person who has waived g ion, in respect of words
spoken or things done in the course of, ot foe the purposes of or incidental to
proceedings in P:ylumm. Outside the limited area of the waiver, therefore,
the ded to Members, officers and thase who have business is

THE TWENTY-FIRST CENTURY
A v The United Kingdom

[ 2002 the Exsropean Gourt of Human Rights considered a case which related
mamﬂmouofuﬁden(nfdulﬂln(mdm.m&ymprmx
Members” being subject 1o actions for defamation. A Member

d in a crincal to 4 named constituent in the cousse of debate,
aodthems&umuppuledmduEuropunCnuno(Hmnmdm_mcb:

e

Parliament will remain.

{ yomdstbmnbcpuliwmypﬁviegtof“ of speech violated

The Joint Committee an Parliamentary Privilege drew attention to criticisms artiche 6 of the E Conventi ly that ‘In the determination of his

made of the Defamarion Act 1996, 5 13 and recommended its repeal. However, avil rights and oub(bm .. . everyone is entitled to a fair and pablic
i i

Beating . . . by an independent and impartial tribunal established by law’,
and article 8, on respect for ivate and family life except as necessary for the
protection of the rights freedoms of others, The court did not decide
whether article & was icable {which turned on whether parliamentary
1 remaved the eatitlement to a hearing rather than the civil right not to
lefsmed), on the grounds thac the issues would be the same as under
mides.Hmdnmmmkd.bynnnjodmthxpu!imquvika
did not impose a dispeoports iction on the right of access to a court,
mmhpﬁmnﬁhmﬂylﬂgmd&nmﬂuﬁ:ﬁtm
m terms

It also recommended that each House should be empowered wai

article IX of the Bill of Rights for any court proceedings (not M’:ﬁ
defamation} where the words spoken or the acts done m rooa&np in
Patliament would not expose the speaker of the words or the doer of the actd
to any legal Hability,”” (See p 256 regarding proposals for waiver of article IX
in corruption cases. ) -

Hamilton v Al Fayed

In 1992, relying on the Defamation Act 1996, 5 13 and waiving the protection d
of parl y privilege dingly, a former Memb nn?for“““ .
‘t;:e rd to #hl?nm mge by the dtit;daf:: tan;ltdcvilion programme that
sought an [ i I bebalf
in the House of Commons. m applied g&umﬂo&ﬁ struck
out or stayed on any of three grounds, namely that 3 decision on the same
allegations had already been made by the House of Commons following an
investigation by the Parliamentary Commissioner for Standards; that the
popdrgor o s aisale Ly et degspr v
‘ poiv by to i
that decision; ;:' thata htr‘:l:m; would be rvmmdm b::’uf pﬂmd"hfy
F‘I il wou 'r' :hﬂa ol 2 “'J 4 A l.ﬂ'u'
the Commissianer's inquiry. o Ra

The High Court and the Court of Appeal dismissed the application, the latter
of a court

sccord ymvid-md”mﬁtbemlngmahmtkm

of article 1IX and the principle of unfetered free speech in
Pacliament, Y were pot uncritical of the exercise of privilegs without
recognition of m human rghts. In lar they the view that a
quu;:fndmhto?dmwhofdxn irly treated should be mcorporated
ifito the peoced ional parli

Jackson v Attorney-General

Mawelhnuint.hhcanwultmwgdmlbeHmﬁngAﬂlOOlwnam
an Act of Parlinment and therefore had no legal effect because it had been
passed under the provisions of the Mlinmmﬂ”y_bkhiudfm‘mm

ppbied
m.mmmdmamdmw-mmmmwnm
was in 4 different category from Acts of Parliament passed by both Houses and
Mmcmouk:dﬁ:hdnﬂﬂktmldhtn:d“nmod.fu
ulmpklhnixcouldnmbeuedtomm!lwmmh:pdnm
provided in it. In the leading judgment Lord Bingham of Combll firse
ml&ndwbuha&tcawwhuﬁwammmmmm
recognised that, had the case a question of parliamentacy procedure
it could have been resolved only by parliamentary inquiry, but, in his view,

ruling that a parhi decision was not anak to a decisi

paria Y %
50 as m“::?g (m ?Eny the p:‘ncvpk k&n:‘l:&ng re-litigation of a fnal
; a prvi not apply, mter

the waiver under s 13 of the 1996 Act applied (by W_PP|7°| nd,-s'h.('lm
parliamentary privilege. It declined to idnd&: category of privileges beloog-
g 1o an dual Member distincr from the collective privileges of Parkia-
ment as 3 whole. The part of the decision relating to parliamentary privilege
was the subject of an 9 to the House of Lords, whach upheld the Court
of Appeal's decision, although it observed that if s 13 had not applied,

" Hemiton v AT Fayed [2001] 1 AC 395, [199%] 3 All ER 117,
" A v United Kimpdow | 337497) (2002] 36 EMER 317, ECHHR. See alwo
Makolm Jack *A v The mn-mwc.unnm—um|mzrmmuu

" OHL 430, HC 2041 {1998-99] para 1% 12003) pp 31-36

- o
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Ex p Rees-Mogg

In the following year, an applicarion came before Queen's Bench Division in
which the applicant sought review of the Foreign and Commonwealth
Secretary’s decision to racify the Treaty of European Union signed a1 Maas-
trscht in Febevary 1992, There had been much debate m both Houses on the
European € iries (A dm d:# 1992, :i:’:?dnknm;m‘lmw
United Kingdom law consequent on Teaty, peaker had publicly
mdmlwdul‘::tthzﬁnnmom‘\vauﬂkdtotxpm .« . that the Bl of
Righes [would] be required 1o be fully respected by all those appearing before
d:cnm‘.“htbeml.bodllhemnmdthcmmcmd‘m
need to confine judicial review within its proper sphere . _ the legality of
o ions and | d . . The issues in the present case aze as
clearly within the proper sphere of judicial review, as questons of policy are
within the sphese of Pacliament’, ™

Prebble v TV New Zealand

Two cases in the 1990s raised the hitherto unexplored situation where |

bees wished to d ate in m the courts that what they were
nl!mdmluuuidmdominrhel-louammmdhmowabk.mm
sich case, Prebble v Television New Zealand Ltd {see also pp 205, 233, 234,
n 68), arose in New Zealand, where, as in the United Kingdom, article 1X of
the Bill of Rights is part of d ic law. Amoag the allegations in the case
were that statements had been made in the New Zealand Houose of R
tatives which were misleading, and that Members had procured the ssing of
4 bill throagh that House as part of the implementation of a . The
lower court in New Zealand struck ot these allegations, because they could
not be jodicially inguised into wirh infringing the Bill of Rights. The New
Znhndenoprpullmed.bmarduedamymlunmdunﬁldu
privilege involved was waived by the House of Representatives, That House
thcndmnedanypcmmdleawchawaivu(wtepZOS).Whm!htmmn
came before the Judicial Committee of the Privy Council,* their Lordships
= P:m.o';‘kywmhr' u;'&hnmmmmef;"
proceedings in Parliament they nces for
the Member who made them® They also repelled the contention thar

"R v Secretary of State for Forsige and Commomvedlts Affairs, ex p Rees Magg [1994] 2 Q0
S5

'mw*” zﬁwﬂ oo ffai Riees: Moy [ 1994) Q8 €52
Re of Stete sd Cromomomcesth Affairs, ex p I !
u)‘l,hnbnthm_nfhmbn—u-mmlonnmwrm.a
P Senedley [1985] QB €57 ar 655:
L[ behoves the courts 10 be ever wnezive 10 e paramount need 1o refrsis from
1g on the p of Park u.nln-\h&aanklw-lul.mlmmm
mdow |, ltuldhpun‘utpulhnhvtmmnnﬂh-ﬁoluhmﬁnw&c
weed 0 celram from wing on the provence of the courn
erkﬂnd’&%hﬂuﬂwmu"wmw
MWW!I”S]IMDICH.S«O-M»MMJ”.
[1995] 1 AC 321, {1934] 3 All ER 407,
" This wax ane of the which the inut found persussive in the Australisn cane R =
Murpby {1936] § 18. The Judicial Comstittor were of the opaion. that, whatever
umhzwdAnnnh-Mnlhn‘lu,ckl*hhu-‘mmmmﬁrnﬂn
omnlhkh.numhhmmuf.hauudﬂwm-«dmm&-m
lneol]ﬂmhiin:.wbaule-mmlmdlnukmuﬂmnuhndm
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rules excluding pathiamentary material did not apply when the action in

50 brought by ber of Parli " d to the

;’udu:ul Committee that the privilege protected by article IX was that of
A

rhiament itseld, which could not be determined i
o i mcl:eddut: by an individual Member.

by d, cannot bring into question
ﬂwadqvhmﬁewww(yhhhﬁmey&m

H?wzvud'\:Comndm also a-em:.:hf:hd this principle did not exclude all

in court dings to wl taken place Pasliament,
concluded that “if the defendant wishes 0 allage the octmtranie of
events or the saying of certain words in Parliament withous any accompanying
-lmtﬂ?dmmmmqumd\micnooﬁem‘mmthv
course,

Defamation Act 1996

Jmmchnmmmqmzpmuwunhmdmbylhe udictal Committee
ms.hqnlz’lfmwudimd:imhlhitedxhgdan.hlbiinnmeinwhkb
the pl [, a M ber, claimed that a newespap article was defamatory, in
that it alleged corrupeion by him in the discharge of his parliamentary
responsibilities, and had led 1o his resi as & Minister,™ It was claimed
b{ﬂ\cdehmemtd\clmmldm«beinquiudlmwithomM' the
privileges of Pacliament, and they asked for the action to be mnﬁ!m
bunpgmm.dmwdpr.wyj,klthimdf:ow:imdbym it
especially Pnbbk.mmumyofpmcudim.
h-umimtd\hbackymmddmhlﬂamumdlhebdamﬁmh
1996, s 13. The of the section &5 expressly limited to defa ioa
proceedings, and applluwbo(hﬂmhmhmhm,melhemdnn
ol'lpemnmmi-relltionbopmad:‘npinl’ar!imliahhu.bcmly
walve.fnwMmmofdumndmhrascmhim.lk

evacey the cauflict between Partiamers and the coures which boek h
aveid {[1994] 3 All ER 414-15). T S g

“Hammmm&dhhkﬂhm“m' T and
Advertirer LﬂrlMﬂM”SMKﬂG,unIG.B; i thar
case that thowe who published an de seatemat hould noe be ot rnk of

lmhmvﬁhdwyduudmmhﬁﬂ-ym&mmmk
0 by reasom of mmwwu_muummwu.m
in -&ug«wh.hummm.mmu
np ahout d ,Mm—ﬂwnnmd—-nm,dm-
sction Deowght by the Member. The Councl in Prebdle » Talewsion New Zastmd Lod
1:‘9‘9;]-13::321llJls.llm]lAllﬂlMullS-l‘ml‘mm.lih

who made an a Suamesiemt way the isitiasoe of cour
ings could affect the question article IX wan infringed.
:: Il”ﬂ I“rc 321 06 337, (1994 3 All ER 407 a2 €17-18,

1 AC 321 = 337,

r'ﬂrG-WnIl”.(llha,l]un_&enln&hurlhmﬂ”!)mul.
In which Owen J granted 3 sty in < 9
lm'bn" m-hn.mudumdd-dllumn

Y behavica:
demg-dtﬂubhnwﬂhiMdedeMb

mehmm’bhndulm wodd, the judge contidered, be usytm oo the
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since d it d on whether the 1949 Act and thus the Hunting Acx
2004 were “enacted legislarion’ and that question on the sanatory
interpretation of the 1911 Act the courts could, and, in the absence of any
other appropriate body, should, resolve it.1™
On the question itself Lord Bingham rejected the proposition that the 1911 Act
created 3 new category of legislation: ‘The 1911 Act did, of courss, effect an
important constitutional change, but the change lay not in authorsing a new
form of sub-primary legistation but in creating 3 new way of enacting primary
legishation’. '

Reliance on fmmuwuuolnleumi:mmabo;ddraedm
the case of R (wznijmomao/mmammywmw
of State for PonignudCommMAﬂmbutmmoipdhmm
¥ thcpriﬁpalyolmdcmuiudmdm.m-hundlhmchd
the adminigtrative law principle of legitimate expectation could be made out,
the coust could noc mmmdedmmﬂdmdvtn_plyndl_uy i
mob&pdmoaulyManbcrolhmmmukzmymh’nclM !
as 2 Member of Parlisment,'*

Reliance on parliamentary proceedings
The pranciples
it o

s e A ARl o b 34 >

Role of the Courts and the House of Commons: the Attorney-

set out in Pepper v Hast and in Prebble have received further General's view
ial examination in several recent cases. The first and perhaps most
important of these was the judgment of the Judicial Commuttee of the

In April 2009 the Arorney-General laid a memorandum in the House
Privy Council i the case of Toussaint v A-G of Saint Vincent and the of Commons Li

¥
st

hbr:rywdumhﬁouhipbgmmthmpd_lkljm
Grenadines.*®? In this case the Judicial C d the appellant to of Cammons and, in particulaz, on the g of the admissibility in criminal
rely on statements made by the Prime Ministes in the House of Assembly as  of material which might be used to impeach of question proceed:
idence of unlawful jon in a case of compulsory parchase. ings in Parfiament,1” The p of the m was
was founded an two Y inati

Judicial Committee's deciss w The first was
that the House of Lords had on a number of occassons stated that use could be
mdmlmmmmhrndinmiv_}i:idllnﬁNMw
explain conduct occurring outside Parliament, This approach was endorsed by
the Joinr Committee on Parliamentary Previlege.'®! The second was that the

that ial was inadmissible as evid ina
uimimlnhlbyvmofuddeb(mnqmo(hwf«&emum
it was open to the House to intervene in court iopmm!hr
example) thac reli on particul 18] would contravene article IX ‘the
mimotboundbythevkﬂolduﬂouumdhwmum:h:eoumhvc

S - P them in their
Prime Minister’s stazement was relied on simply for its explanation of the not accepeed the submissions of :heHo‘ue (ot have not accepted - A
on of the ive's action ‘fthm.lll'ullﬂbeiu entirety), eg Pepper v Hart'.1" The y-Genesal's m eoss
questioned or chalienged.

cluded that “the tespective roles of the courts and Parliament in relation to |
mmdmﬁikymnw-dudeihprﬁ:dagitym@nbm [
nkohl\eowmmdmm}nunyq,nziomnlhwnhmqm

The Speaker intervened in theee cases in the High Court in 2007 and 2008. In - parliamentary
thﬂkmnllmmmdcmmgiammmw
would ] ined

the first case (R (om the application of Bradley) v Secretary of State for Work =
and Pensions)'04 the judge distinguished between reliance on evidence givento
a select commitree and reliance on a of a select commirtee. In refusing
to take cither into account, he that the evidence was inadmissible *
because reliance on it would inhibit freedom of speech in Parliament and thus
contravense article IX. The report itself was inadmissihie on the grounds that
the courts and Parliament were both astute to recognase theit respective roles
and it was therefore for the courts, not the select commuteee, to decide
questions of law. In the second and third cases (R (Federation of Towr

1 d b {nterventions by the House in cases before the courts l

:dnimbd&r:;mnbn:g&;&em;‘dd&mml
process, the independence ¢ judiciary of its decisions respect
that the legislative and judicial branches of government owe to each other’ 1

Operators) v Her Majesty’s Treasury*™ and Office of Govermment Commerce where reliance on select commistee evidence has been used parties has .
v Information Commissiones)'™ the court on the second posnt 1o revived discussion, following the recommendation of the Joint mittee on !
state that in general the opinion of a parki committee will be Farliamentary Privibege in 1999 (sce p 218), aboat the need for 4 compeehen- it
irrelevant i mm,m

23 Jupe 2009 the G introduced a bill to , P
9‘;« i y (the Independent Parfiamentary Standards Authority) to regu-
late Members' allowances following revelations aboat claims made by Mem-

= i 2
Blish an \

1 Leckiow (Appellasts) v Har Majesty's Attomey General (Respondent) |2005) UKL 56,

Fibos, L ——ﬂ;’,"‘"‘“c Admin), pars 49 and see p 131 |
" " . '
ond ﬂm::-l-ﬂl‘- Lans M;pwhml:-:dhlbwd&m&-n—m |
103 ML 451, HC 114 (1998-99) paras 46-55. l"d'mﬂmmﬂaw-lmlvmlwﬂrzn '
o EWHC 241 |Admia).

™ M 62 (2009-10) Ev 131 para 8, ) . .
1t HC 62 (2009-10) Ev 131 2 10 Dwe wach etsk wonld be that of prepudice 10 3 criminal trial

\f there weee 1o be prior and Sscussion of the evidence in the Flouse Sefoe such a trial, |
"’Fua-ohduuum-uﬁlcﬂw-lm!vlnpr-Zl.fn?.L

1% 2007] EWHC 2063 Adea.
' v [2000] EWHK 737 (Adwm, para 4E.

(_ l i e . T . . — ____—-..._——_
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o4
bers under the existing scheme. Provisions 4 privilege fearired
throughout the hill in particular the bill laid ax, the application of
mxklx:nmyoounpmceedmprehﬁn;!omnunmmcdbyrh
Mmdh&lhnmybmadway.ﬂcm Commitree tonk
evidence from the Clerk of the House and Speaker's Counsel which gmmd ©
the seriously cestrictive effeces that those provisions would have on freedom of
speech and debare. The Committee reported thas evidence to the House prioe
to the Second Reading of the hifl. 11 One relevant provision was removed by
agreement from duhnizin Commirtee of the whole Houwse; a second clause was
pegatived on division. % Further provisions in the hill relating 1o privilege
were amended i the House of Lords,

P encroach
nsnmthcloim(:ammimmwd.
¥ tisks com in the ap and apphi of the law and could
brmabmutheu-murﬂy broad erasion of fundamsental i prin-

tary Standards Act 2009, we 1 d that the G
of the draft Bribery Bill i1+

The Commirree added thae the most appropriate place to address potential
evidential problems would he In the context of a Parfiamentary Privileges
Act.!'% In the event, the mabndplbemuumolnﬁdelxm

roposal
not m:'!;ded in the &ibt':y Bill introduced by the Government in the Session

The wider implications of reform have been remacked upon by three other
committees. First, the Jow!l Commirree on Human Rights

ot clause 15

in its report on
the Parliamentary Standard, Bill drew ta the implications of how
article 6(1) of the European Convention an Human Rj impacts upon

wamed of the mmolpimulnﬁxmandxhtnudforn'pmpu
understanding of the position and role of Pasliament in relation to the
instieutions of the Stare”. 118 tbeConnimmszofPﬁvikg: (see pp
239, 240-241) withous conctuding on the merits of 2 Statute on parfiamentary

o ——

% Peblubed in the Seventh Repore of the Jemce Comenitee, HE 794 (200529 £y 1.

"1* C) 2008-09; 489450,

e lqm"d’ the Juies Commitmee on Deak Beibery Wil HL 1154, HC 4303 (2008-99)

Pacas 234.22¢

::: HL 1151 HC 0y lm-ﬂ:) para 123, ~ L1k He s 0809,
ominittes on Human Rights, Nineteen Report, 124, 44 12 3

" Juseice Commumee Eleventh Nepeer, MC 027 (2005-0%) purs 95

The taenty-first century i

1 nevertheless recommended t Committee of both
mbould dertake a comg “h'“.m“;,‘o:ﬁqourmdehcmd
kimit parliamentary privilege in statute’ 19 i & aa
the Government announced its intention to bring forward a dra
:":i‘::r:umry Privilege Billao, Tlu!v n;* tx}:cf.:dcvo be pr!«;i:dp\:ﬂ;n ':;n;:;
l ommendation of oil “ommittee {
;:i:':g:{n?:vo'x of codification and to reflect any recent changes in the law,

I** Reporet of the Commemee on baue of Prvilege, HC 162 2003-10) para 16Y.
9 See MC Deb (2010-12) 524, ¢ 639

[t
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3 CHAPTER 47

CONTEMPT

At common law a legislatire such as the House enjoyed no power to punish for
though it could take direct ction 10 cocree persons imoobcyhguswda:(wchuloluw
Hs presence o to attend 3 sitting) ' Tt was doubt about the House's ability 10 take action
itself to enforce or vindicate » breach of its privileges or 1o punish any other contempt
shnwnlniﬂhnwuthemotimmgl’movbdtind- I legisl of the
House's powers carly in lts life. With the of the Parfi "V Pr

mwlcw»otdu: House can be punished by the House. However, by the very nature of
these prm)eges it 1 enusual for the House 1o be involved ip enforcing them (except those
g i d ). B

'y

between a ¢ p andabvu:bofpﬁﬁlegcnnmnlwmdmiydnmtbﬁe

unlctdmcymmﬁatnl"!nwchofpnﬂkge'whm‘hltismllywialm.
There are mnnyamothu!h::hrcackaofwivﬂepwhidn. although they do net

interfere with freedom of speech, freedom from arest ar the House's other privileges,

stich as disobed) 10 its jog I5 o¢ libels upon itself, its Members or
its officers™ * These types of acts, along with breaches of privilege, may be treated as
comtempts and punished sccoedingly, “Contempt”, then, is a term which may embrace
all btuchuofpnvilcg:umlnammyoﬂnertnmofwndocldmmmwe
considers 10 be wonby of censure,

e v M T M2, . Huy rf2m &L
e iR S LI Cs R T
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Dqlddano/umm

There is no formal legal Mniﬁmolwhmwammuconunm. Ultimately, the House
hlhehdgeofwhﬁuamofckwmmmwmmmamw. This potentially
opm«uhdnaureofmnl:mp(huIedlocrili:moflhhctofmiﬂyfcrﬂm
indulciagnwndluuumimbemdasobjeuiombkbylhenam An sttempt
huthm{uebemmdebylbeﬂombgivomdcﬂnisimb&emofcoodm
hlimydmideconsﬁmucmtempc. Tomhmd.lnlmmencmmnmemdeﬂnng
cmmwdcphdbydnﬂoase', her with & ber of other particular statements

isdn:hedhomnnnmﬁnpniud‘
Um;dwcommw-yedinmnf&mucuayumemoddh"ouxhumdwd
Mnmym-ueomm—

«- ANy wct oF amission which—
(a) Mﬂalnm&smcﬂmn&w{mnmdiuhmu,m
) ob OF impedes amy member ar officer of the Hoese in the dischage of the
member's or officess duty, or

(c) hnlmdnry.cﬁnmlyorm.wwwum-mu'

Al!aughlkmmmmlmaqmlywwemue.mbmmdoﬂicmmly.mmp‘
munmmmmmmm.mhuwmmwmm

Exercise of the power

mﬂmmymmmmhmm'oknwwmmyan
inquiry into it But, under the House's rules, a deliberative peocess is usually followed
Mmmvingnwcntﬁodmg, munbhnmublylheSpuhuwiodeddu.hlheﬁm
mstance, if & matter of complaint falls within the definition of comtempe, a5 concerning
lbruehorareoogubadm'vﬂep.orby falling within voe of those areas of conduet

Mitmmwmunmmwmrwmwuw-mb
punish for its own sake. llmyjmﬁﬁ&tybemilibdmlymcaxofno«l ~ the need to
vhdinumeum‘;mdﬁonbmwofmobmummimpedimummiu
constitutional functions. lfmmismnadmmmu!hem(mmdmm
hmthuwwldmhuwiwnwminaudnnin).ﬁmmmwmmbepum"
mﬁndmnmmumybwebecndultwilhulbmcholmdudosmpmunﬂm
muwmuumuuummfymhﬂmhmﬂwb&m*
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646  Contempt

nule in regard to breaches of order and punishment for contempe, (See Chapter 11.)

The view has also consistently been takets that the exercise of the power 1o punish,
being vested in the House, & so significant s power and must be used with such deliberation
that even the House canoot delegate it. |t must be exercised by the House itself.! No
committce, not even the Privileges Committes, has ever been delegated with the power 1o
inflict punishment. But whatever action the House choases to take, it must avoid acting
in a disproportionate or unreasonable manmer™ In Australis, & Senate committee has
mum:fuwblwmmmuumuoqmummuocmah

direction of 2 Minister, the legislature's remedy should lie against the Minister and
Ihmwuldhem;mlolmpownpeuhyonﬂ)ewhl:mmmnﬂdmmﬂmm"
If there is 2 personal culpability on the part of a witness, the House will proceed against
the witness in a personal capacity, bat political culpability should be addressed at the
political Jevel. By making such distinctions a legislatare applics peoporticoality and
reason In its proceedmgs.

The House's procedures for invoking the power to punish for contempt only after
peeliminary examanution by the Speaker, inquiry by the Privileges Committes and
endorsement by the House are designed 0 ensure that the power i used proportionately
and reasonably, However, it i of the essence of parliamentary privilege that the House
ultimately makes the judgtent as to when o exercise its own privileges and there can be
genuine differences of opinion as 10 whether an exercise in a particular case is justifiable.

The power to punish for contempt is a kighly discretionary power and this discretion
Is much more commonly exercised to refraln from invoking it in circumstances where it
may be justifiable, than the contrary.

EXAMPLES OF CONTEMPT
The House, m its Standing Orders, has given examples of the types of conduct that it may
decide 1o treat as contempt. ' These examples do nat form 2 code of contempts, though
it would be exceptional for a case not falling within them to be treated as a conternpt."*
It is always possible that a situation will arise that is not explicitly contemplated in these
examples but which the House will wish to treat as a contempt. Some miscellancous
examples of conduct already identified as potential contempts, even though not falling
within the specified examples of contempt, are described below. But to constitute a
mwnmﬁo&swﬁmmmhllwimhm}iome‘uovmndeﬁnmouofuma
ng or impeding the Hoase or those executing the House's husiness. ™ If

cxmdmdouwlhvclti:qmlny it canoot be a contempt,

The types of comempt recognised by the House are discussed below under seversl
broad headimgs--
breach of privilege
attendance of members
pecuniary comtempts
records and
disobedience to the rules or orders of the House
interference or obstruction
misconduct
reflections

L L

other contempts.

B e i LTl " enap
L LL FSSE—. b1 P R L LT — S B

Parliamentary Practice in New Zealand 647

Breach of privilege

The House mxy pumish as 8 contempt u beeach of one of the privileges of the House."
Because the privileges of the House (freedom of speech, freedom from arrest, exemption
ﬁmleplmm)mpnoleZahuhw.dzyalmHthmmlm
the law. The House may wish to be represented in legal proceediags in order to ensure
that a point of parkiamentary privilege is not overlooked and a court, in determining what
the law is, may not agree with the House's view of the extent of its privileges. " But,
given those inevitable tensions, a breach of privilege should be corrected or prevented in
the same way as any other breach of law, by the parties concerned obeying the law, and,
i the absence of them doing 50, 2 court declaring and enforcing the law,

While the power 1o pusish for cantempt will not normally need to be invoked in
such circumstances, it has been specifically affirmed by the House a8 remaining available
to it" and the House bas, on oceasion, reminded litigants that it remains an option,
notwithstanding thst the matter has also been dealt with in legal proceedings *

Attendance of members

The House's Standing Orders imposing an obligation on members o sttend the House and
providing machinery for granting leave of absence were revoked in 1999.% However, itis
still open % the House to resclve that a member who has absented himself or berself from
parfiamentary duties sttend the House.” Failure to do 0 i response to such an order
would be & comtempt ™ (See Chapeer 3 for attendance of members generally.)

Pecuniary contempts

Disclosing financial interests
Mmhmmuudamobhmmmdul«cnywmmwmmw
outcome of the House's consideration of any business before pi pating in considerati

of that business. ™ (See Chapier 3.) Fiﬂmlodiulosemhlni!mulemlmpt”
In all cases it is the Speaker who determines whether or not the member actually has »
financial isterest. The Speaker's decision on this point is finaF* and is not subject to
review of reversal by the Privileges Committes if an allegation that a conternpt has been
commatted s referred to that committes.

Registration of p
Msnba:mmuwdnomhmmlmm of p jary i that they
hold " {See Chapter 3.) Knowingly failing to make a return by the due date specified fo
a return is 2 contempt.™ [t is also a conternpt for any member knowingly to provide false
or misleading information in & retum of pecuniary interests,™ While the Auditor-General
has a review and inquiry role in respect of retums of members' pecuniary interssts and
may inquire into whether a member has complied with his or ber abligations to make
& return. 2 report from the Auditor-General fs not an essential prerequisite to alicging
a contempt in regard 10 the registration of pecumiary interests. However, it would be
difficult to establish grounds for an allegation of contempt without invoking or attempting
to imvoke the Auditor-General's involvement first.

7 504000 > s0uesy
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Bribery
Anyﬂmberwhomocimwtoliciulbﬁheb A the ber's conduct im
mmnfpm«dnpinh“ommunmmmmuw" Because
of the mmmofnmhnlhgmom.munmummdwbﬁqtmup
mcad:nullyindehl:bulmmmmthemhdwm«uiynmwenofpﬂﬂkp,“
Also, given the seriousness of an allegation of bribery, the ssandard of prool nesded to
makeunulhoﬁ\‘uyhighuder. ﬂlhhnﬂwwdinthe&uku'ltmﬁdmﬁmofm
matter of pervilege that is raised?

Such allegations are rare. |n lﬂlnwulﬂegedﬂmnmcmb«haﬂheenoﬂued
money to use his parliamentary position 1o advance the imerests of 2 railway manufactarer,
T'hulltsnionwumpmm."lnl9l1maﬂeptioawumldedmamanbuh:dbwa
MmsumSierepthd'sCmminnaunlvmindwHouna Though this
allegation was referred to a committee for investigation, no evidence 1 suzpport 1t could
befoundlndﬂnmnerwudmwed." In 2003 un allegation that a member had solicited

lmaeonuwltooﬂcralnumwoﬂalbﬁbebnmmbunmindmmm
mmuc:mlnmymmclhuorinloommiuee.”Thoughdlcg:ﬁnmohﬂumd
bwib«thbemnnd:musvdocmlmﬂmrhm-«b«nlunwmm
pnymcmuu!mm’plofnbrihehnbeendilciplmedu‘btucholm\'ibgehNw
Zealand. ™ The Speaker has d that a empt wauld be committed if a membee was
offered payment to resign his ar ber seat ™

Tommaawmwgmbﬁkoﬁemdmmi\dmmlmmdum:mber‘s
condminmpouofbmimbefm&:lkmou oc husiness to be submitted
to the House or a committee © Bunﬂanpdnglobnhumbqnuyup‘n‘tynlﬂ.
whether in relation to parliamentary business or not, is also a crime *

mecuhml:mmmmw-ﬂhm

It is a contempi rwammbulouccplteqﬁxpmludmlmmmdemdbyh

mnmtnomcmnwuhnmneﬁnpmmcﬂomoruummn.“
Nnmkmplwinbemmima!wbahuornoM\cmmbaMed |

bcmpudforlhmgsﬂmnuuuwiabedhﬁnm hicve in Parls d 10 raise &

vy

senous g of pt. Accep or-mwmmmwu
R DAy * Lamiglohs, p 184
"1039, WL 128, p ) " 1598 Vel 424, p1ar
2003, Vol 66, ;2831 =199 Vol 434, pe612
R L B ERE B TR TI I e Tes * Cles ke p
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mduedwonldbumﬁ-lccnw‘ Howzvu.onumhyixwufmdﬂumwnm
noeﬁdmeeinthumtbn&emnqmﬁmwuma&,mhadmhmommm
of past services 10 the trist rend d before the ber was elected to Parliament @

ey

v by bery of in which they have been concerned professionatlly
Closely akin 1o receiving fees for professional services is advocacy in respect of business
mmwummmmmwww.
Tbistypeol:amtmp(i-huedmnHmomemmlumdlsssM“uix
m-ywmenngend&wpmytomedimnyormhﬂmclhunyo{hmbm
hudhm;wmwmmhlﬁsﬂmmymudmsmmm
Mbewyhv:mcdwbeuwwumdforwinoomidaumoﬁnypmm&cor
reward™ msismukennopumamamnukingpmindehmonmm(m:
hwmiu)hﬁchdwthebmpm‘:nimdlymm" A member was beld 1o have
mdmmuhm.mmuhwﬁmmmhmmﬁnn
petition) occurred five yemmwhehndwwdmfemondlynmtolhpem,'

mmwmwmumkmmmmm«muom Such documents
mymtbenkenfromlheﬂomeumoﬁicu‘iﬂmumordetoﬁbeﬂomeofpamimion
of the Speaker Tomw,wnhouxmbodry.mypamormbdm@qmme
House i3 a cantempr ® Similarly, to falsify or alter any such paper ar record will be
treated as a contempt

hhnlsoaoumemptw, blish 2 false or misleading of proceedings before
the House or a commitiee

Manmnhoruﬂnofmﬂm
Anypamwbodisobey:moﬂhofdwﬂmdmaedtodmmmﬁtsa
cantempt of the House,” &nchnnoudawmldwnmnyhn&mimbaumulelﬁue

® whumuu-mhmm " S0Mann
M-mulmuh-wn-nwmhm YR 00
-ll&-hhmﬂthhmfh‘ n " s0@v-
Dexy L O
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or a commitiee 10 give evidence, of 10 produce to the House or a commitice documents
thought to be In that person’s possession.  The power to treat disobedsence o such an
order as 2 contemt directly supports the House's power of inquiry.

Orders to aitend or produce docunents
l:humu{am}mﬂmlftommﬂmdummdum:m Ifa
committes has the power to send foe persons, papers and records it may itself direct that
# person attend before it 10 give evidence or that the person produce papers and records
in (ka1 person’s possession that are relevant 10 8 mattee before it™ Only the Privileges
Committee inherently has this power™ In respect of other committess the power faust
be specifically conferred on the commitee by the House. The current practice is pat to
confer the power. In such cases the Speaker may order any person to attend or produce
papers it Hew of an order of the committee * (See Chapter 30.)

Any farlure to comply with the order of a committes having power to send for persons,
papers and recards or with the order of the Speaker may be treated as a contempt.!

Refiusing to ae
A witness who refases to # quostion as ondered to do 50 by the House or 2 committee
may be held 1o have commitied a contempt® Witnesses have been held in contempt for
refusing to answer 2 question in the House™ and before o select committee, ™ Where a
witness before a select commitiee does object to answenng a question, the committes
must, in private, der the ground of objection and the importance of the question to
its proceedings before deciding 1o insist on a reply.**

Premature publication of select committee proceedings OF report
hium-lmqumdimlzelbemhpulwm(inﬂudiuudnﬂm)ohu
commitice or 2 sub nittee Y to the Standing Orders.* In geoeral, the proceedings
of & select committee or a subcommitiee, other than during the hearing of evidence, are
confidential until the commitiee reports to the House." ‘This rule is designed to promote
the better functioning of the committee process and 1o affirm that the House is entitled o
first advice of the conchisions of its committess ™ Speakers have d bers and
journakists from time to time sbout the need to respect this rule® (See Chapters 23 and
24 for the rules on disclosure of select committee proceedings =nd reports,)

Strictly speaking, only bers, officials, advisers and wi are in a position o
&Wumﬂee'nwmdimfothlswymcywhommmmmm.
However, other persons o organisations who disseminate information which has been
tmpwpcrlyduclowdmmmmalmmﬁmmhnwmimmimzydo
20, and have been punished by the House sccordingly.

In penciple, all evidence heard by seloct committees i heard at public meetings
and all written evidence received is made available to the public. Only if the comsmittee
takes specinl steps 1o protect evidence it has received from public disclopure can sy
question of contempt arise. Members have boen found to have committed contempes by
divulging select commitiee proceedings when they informed other persons who then gave
the p dings further publicity.™ by writing 2 newspaper article disclosing evidence

* soawm = ROz
200912 = S0.84p)
w5019 " 50281

Tooke : Al

L o
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Wmuaukawmdmkﬁnwﬁchwnmmwhpwz.mmm
imwmmnuimom"bymvallummuhnplmalghucm
meeting during the course of a television interview; and by revealing the contenss of a
select cotamitiee report before it had been presented to the House " Members are liable
hhehcldhmmiﬁhydimhwhdﬁnzhhﬂmmudﬁuwmuym
oot authorised o repeat cutside the comenittee. ™

Mm:dmrulm-wmmlmmhmbmmhnmin
mummhpmmmmtmm“
uhwlﬁemmmwﬁchwblk&dmcbwwdnwmmmmm
ohdiscloaueofwhaonmiueedelibenﬁaumde&mqumm? In these
mhm:hﬁhWMofuﬁ&mof&cMmem
wummdebyhxpumovmub«bymuhnmamndinuﬂ
ofhmmwummwm, dings to the j ki
wummwnummmmmmmmum
nmummmuiammcmmmmmwwmmm
or newspapers concerned guilty of contespt for refusing to divulge their sources, but,
Wwith oee exception,™ this has not been the way the House bas proceeded, The House has
immhlyuuedhpnbﬁuﬁmofcouﬂdm&nlwhammmﬁdbymbm
or by other persons as a contempt in its own right, whether that material was obtained ot
first-hand or second-hend.

Interference and obstruction
mHmngudsumuﬁmminmmeMmimM
anyone (member, officer, witness ar petitioner) from participating fully m its proceedings.
menmmmimmmmwuuimwmnmmm.
nmnybem-nmuquwpmmpuﬁmmmynhobeamﬂww.a
mwolmm).huhueduube,mdmwchm&:mo(hmuuwm
for contempt may need 1o be invoked,

Members and officers
meuhm:cﬁouofmbmwoﬁmmybewm«m consisting
Mnmlg:hm«mhhmdﬂmﬂﬁonﬂah‘iuofmomm“
molesting of & member or officer. In any case, if the action occurs in the discharge of the
mba'saoﬂm'sdmiesiluybouuhdnnmm’%wlywmpﬁmdl
mmwnofmh:wmmwlmnmwmmm
MWMbmmmwuﬂy&mw«ﬁmﬂuﬂoﬂu'
The House toak no action,
Anininuiulndvimwnfumdhbnvemiﬂndummhymolcﬂiul
mhmenecuﬁonolhkdmywhuhemdeuhmlﬂumkutbemm
uhmmbcwpnﬂnghhhlhm&mdumymadiﬁmlobby.' In
mmnjmhmkﬁmwmmbammhmmmbwyn
wﬁchlhlmatookoﬂ'mwhﬂdm(ubenmm“msmmsmad
tuembers not 10 allow banter in the Chamber to get out of hand. 1€ it tended towards verbal
Uimidaﬁooo(mmba:.imlduhmmlymm-:m“ This is particularly

" 1974, JHR, pf25 1908, Vot 38, ppsid.

T 1976, Voleod, p a1z " 504000, (m)
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the case when 2 vote {8 in progress * Membcnoflhchtlimenwyl‘ruodkryhv:
bmmmimwnuwme&ﬂn&wmormwmhthmmbcnmdnml
I bes to b onmcitwuy(olbcwhnbeeudnwnq:ul

wlichhﬂomcmmycummofmeﬂmm"meﬂomcormnmiuuneodnm
bcuhllyllﬂngllheﬁ:mmioencﬂ'ecled; ‘tfwaﬁm‘nguhcldllmymm
that sy, a contermnpe Is commutred.) Nommpwillbemdifﬂntﬂwmyofk
Hmwusmwmofkylpmmiawhfma In practice, if 8
mwanIswi!bngmwmvicea?wﬁmuﬂmne.me&uhuwmxinmmoﬁry
for process 1o be served. Service on o ber in the Partiament builds 28, even with the
member's agreement, will be & mpt if the Speaker's auth iy is mot obtained *
The parlismentary precincts are (hose arcas which are legishatively held foe
parfiamentary purposes Tbeyinlwmuwnumrﬂumtbulding(mm
building, library and executive wing), the Bowen House building* Service ofa subpoena
waMidmmmnm:emxthm(mﬁvewng)lmbemlmdmbucomm
uitmcﬁe:tedm-liumgdly. lliswllmﬂid:edﬂmhwﬂsmn-kcmm
ﬁihlhﬁownthﬁmfaeMngnﬂicomMinum"
Theﬂmuimmurﬁn;mexmuhplmwimmthmmdoan«
prcvmpolneomemondmywimbduhdwh"' 25 Of groand: Ing
vbocommnotanabou(wmmmlmmmloﬂ'mu.bu:nmmlfumemoh
persan should not be executed there without first ob ining the Speaker’s permissi

result of complaints.*
Adim:ﬁmmbcdun,tmwcm.buwmmmbcnumidemm
seeking to inf) other hers, and s to inf} bers” actions which are
imnm«hwryudmybehcuwbccommpu All members, when they speak in debate,
Iry to influence their feflow members; 50 do all lobbytsts when they are advancing their
Interests ™ Such conduct is perfectly proper. There is no confempt in respect of attempts
lomﬂmmtmhm.ev:nbyhhgingpvuwembarmthm(mdu;wwiﬂ:&w
suppnnﬁmnlhematlu:mxlclecbon).mlesdmciuﬂmlodawmﬂhhgﬂichh
immmiwrmwhichhofmhmnvmmwmwmunm
beyond an Pt to ind) the ber and becomes an attempt 1o intimidate. So
whmnB-b!e-dn-aebmlsleommusedaumhuotabrwhoffahhinhiungmﬁv:
mmwmmmmmmmmeuu-mofmummm
sance would be read a1 every league mecting heid in Canterbury and equal prominence
gm-nwhiavolnlgumuabﬂlmenbctmmeﬂmmaiblemadm;lhsmhddlobc
a Pt as ping to meimid the member i his parlismentary conduct
If 2n article could have the effect of intimidating members in their parliamentary

Miscondwer
oonducl.l!mumﬁcimlor-omwlobcmnkm. There does mot peed 10 have mﬂ&mw,wofwﬁm’
been any pecific intention to threaten™ . Tt is a contempt deliberate ly 10 attempt 10 miskead the Howse or a committee, whether
Inatituting legal proceedings against members or officers secking 10 restrain them by way of a statement, in evidence or in a petition™ This ke of pt, while
from carrying out their official daties could alss constitite a contempt o this ground,

Alwiys potential, was given explicit recognition i 1963 when, fllowing a political canse

provided that such proceedings retated 10 octions that members had takea or intended to oﬂébv(ﬁc?mﬂnonﬂﬁk&ellmaeofCommmmolMﬂmufommﬂnbu

rake 25 punofpcdinmmurywmdinp(fot example, seeking an injunction 10 prevent a
member rising o matter in the House) ™ But in respect of their actions outside the House
members are in the same position as any other citinen ™

Witnesres and others

type of embodics a ian of not, regarding lying 1o the House a5 o serious

A similar principle of protection from h P in regard to Any Mm;fpnﬁlmmywqm(quumﬁmmymucm' lons) has
piempt 10 Intimidate, prevent or hinder a witness from giving evidence in full to the hunm'dmbed»m!ynyﬁw?arﬁumlhtnpuhckoumem.'“
House o 8 comminice may be held 0 be a L™ Such intimidation or hind

Thecomunptanbccommjmby lnmutm;mnhwlwwn@.
Ilcamimofdmccmmn;ofmtmmabonmﬂullouseoruomlﬂnelhnunme
mlmmhlpuﬁcdnmdwhcbmp«wn:mwyimmelnhmmkmuthcu“
mimaqumotuhwu@lmhnehmwm.”

Members deliberately misicading the Howse
Mmmnlynﬂenﬂm!hnllhehnbaam wpt deliby Iy to mislead the
House involve st made by b lntheHonz-‘imhubyw:yolp«wml
explanation, in the course of debate or in replying 10 & question.
Thm.-mlhneelemunobcemblnhndwhnilislllqedlhnlmnbuhm
mwhymorummmmmm the statement must, in
ﬁn.hanbemmislu&'ng; hmmheuubl&hedlhthembumﬁngthzmmm
hewnmcummmmmwmmmmnxm and, in making it, the

mymkelhewnemmrmnasmm:mmgmnmmba It could also take a Jess overt
fom.mhallkolfain.of.bn’hewgm false sestimony, or the taking of legal action
wmvemawm:ﬁnmmhgcvidmcennllorbvmmu}ucing-lhheevidmuhlhc
witness's possession,

Petitioners and counsel appearing before the House ar a select commitiee are also
entitled to be protected by the House from molestation or obstruction while discharging
their duties. Such malestation or obstruction may be treated as contempt®

Serving legal process in the precinets of Parliament

Persors come to Parl buildings on satti g days to take part i or observe the transaction
of parliamentary business. The House will hold the service oe sttempeed service of legal
process wilhml&mmnmmmwmwbenmmwtifdﬁi;dmmmydﬂym

" OI99E VL ETH, pp 119857, X I‘“-M.Mﬂ.llﬂ.'\’.

~ B4 = 1950, AR, 115
L/ mmﬁlmnlml-!.mmﬂhu 195699, ATHIR, 1198, p.554 2001, Vol 90 = (1991) T PLR 106 (Westom & -vradins ¥ st " oo
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member must have intended to mislead the House. The standard of proof demanded is
the civil standard of proof on 8 balance of probabilities but, given the serious nature of
the allegations, proof of & very high order.'™ Recklessness in the use of words in debste,
though reprehensible in itseld, falls short of the standard required to hold a member
responsible for deliberately misleading the House ™ The misleading of the House mast
not be concerned with a matter of such little or no consequence that is too trivial 1o
warrant the House dealing with it. A masunderstanding of this nature should be cleared
up oo & point of order.'

For a misleading of the House 10 be detiberate, there must be something in the nuture
of the that indi an intention to mislead. Remarks made off the
cuff in debate can rarely fall into this category, nor can matters about which the member
can be sware only in an official capacity. But where the member can be assumed to bave
personal knowledge of the stated facts and made the statement in o situation of some
formality (for exampie, by way of personal explanation), a presumption of an intention to
mislead the House will more readily arise '™

As well as a deliberate misleading of the House arising from a remsark in the House,
it is conceivable that members could misbead the House by their actions: for example,
from & deliberate misuse of a voting proxy, by delivering to the Clerk a totally different
document from that which the member obtained leave of the House to table," ar by
misrepeeseating their authority to act on behalf of an absent member. ™

Wimmesses and petitioners deliberately misteading
Witnesses giving ovidence to commitices are under an obligation 1o be truthful, whether
they are under oath or not. As with members, for a contempt 10 arise there must be some
strong indication that there is an insention 1o mislead the committee. This can arise out of
the nature of the evidence, if it can be presumed to be within the personal knowledge of the
witness, or by the circumstances of its delivery, for example, if an answer is deferred and
delivered in writing oe & later occasion when it can be presumed 10 be 8 more considered
reply than an immediate response.'™

It 15 a comtempt to present forged, falsified or fabricated documents 1o the House or
& commitiee. The main form which such a contempt bas taken in the United Kingdom is
the affixing of forged or fictitious signatures to petitions. Any conspiracy to deceive the
House or a committes in this regard will be held 1o be a comtempt. There are no examples
of these having occurred in New Zealand,

Carrecting inaccurate information
It is not a contempt 10 make & genuine mistake and therchy give the House or a committee
incorrect information. But it is incumbent on @ member or asy other person who has
given mislesding information on a parliamentary occasion to clear the matter up as soor
as the erroe is appreciated. This applies even thoagh the full correct information may
not be available at the time that it is realised that an error has been made. Actioa to alert
the House or committee should still be taken ar that point with a full correction to
mnl

In the case of a misieading statement in the House, for example, in reply 10
oral question, 3 7 | explanation is the (nvariable form that the correction takes.'
Misleading information given by way of a reply to a written question is comected by

4553,
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Mimister delivering an amended reply to the Clerk. In the case of misleading information
h\iqbunﬁmb-cmmim.ammmdmmfmmimlhuubeﬁm
bﬂwmﬂmihmﬂmmeehdbmmmnﬂmecmhmnndud
the commitiee agrees that it is not warranted.

Misconduct in the presence of the House or a commitiee

Any other mi duct in the p of the House or a commitiee may be held to be a
mmll!
Such misconduct may take the form of an iption or disturbance to the p dings

of the House or of one of its committees, When 2 group of persons in the public galiery
muhmmdmmumummmsm-um
10 read, they were held 10 bave commitied a comternpt, ' But if the Speaker has given
permission for a celebratory contribution 1o be made from the galleries, there ean be no
Guestion of comtenpt. ' Menbmwhooodumemdmiuawcﬂymmy
MmlmhMMhmmWthMdeuOﬁchn
specific procedures for disciplining members for beeaches of order.'"

Panishing parliamemary contributions

The House may panish members or ochers on of their butions to the House's
deliberations, for example, if they attempt 1o mislead the House or a ceenmittee and in
respect of breaches of order. But it is a contempt for anyone cutside the House to punish
uymfnwumcyhmdmemﬂmcoumotpﬂhnmrypmodhp(hmydn
be a crime and 2n unlawful act to do so too),

Auymwbnuﬂnlu.mrmmwwmquummmolu
m‘-mtmm«mmmmmam;ﬁmw
dmmwthﬂmw-cmmm-cw" For this contempt to be
established it is essential that the action directed to the myember or witness is on account
of what they have done in parfiamentary ings."" 1t is not, it is not a matter for
the House 1o be concerned with, whatever its legal effect outside the House.

On two conduct complai d of as 3 contemnpt has amounted to challenging
-mwmmamume.wimmormuege.wmum
had sxid in the House. The absolute peotection against actions for defamation afforded
mhvhyd\eBdlaleghnI688iawmuclbmwipalwinﬂleﬂmmlhe
public interest without fear of legal repercussions. The disadvantage which may befall
mMWmﬂymwianhhwwhmwbymm
mkmdmm,mwmmmmnm(mamm
may apply to the Speaker to enter u response). Any misuse of the right of freedom of
speechbiuhﬂouemdulwimbymmimﬂdhdpﬁnnym.w
aziything that tends to impair freedom of speech by unduly inhibiting members in its use s
viewed scriously by the House, Challenges to repest outside the Hoase words spoken in
un.ﬁmmmﬁummuwummdwumm-mummm
privilege, fall into this category and can constitate 8 contempt. But cach case must be
mmwmmmwmmmmumum. In ane case, the
mwom:mpbydndlmmghmbummhi‘m
cutside the House explained his action 2t the bar of the House and apologised for his

unwitting breach,”'* In another case, where 2 firm issuing the challenge published it in a

~
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ltﬂeﬂlndmdlc10nnofmhd\tﬂu¢mcducmmdbynﬂ0n;tﬂackmdkmmba.
breaches were beld w have been committed, again unwittingly.'”

Bmmdcbacitismmmiwlymofm.mudnkunbmchofwivilm.m
imuctmcmhcrwuyoxmideﬂwﬂmuhnlbemhahummdmit The cases
involving a contempt are confined 1o the issulng of formal challenges to the freedom of
speech enjoyed by members, Neverthebess, persisiently challenging 3 member to repeat
comments outside the House so as to imply that the member is not telling the truth may
itself become disarderly.'**

A classic case of mol of 2 ber b of action the member had taken in
mnmmmuszMamumwwmmmm
payfmdwway:bemmbwhldvmedln-divisinn.nwmmnpplied(uhewulcwly
mﬁtledlodo)mpumhmpmwnlhndhddonlimbylbem The consequence
o{dm-pplicalimwpurchncwn&nthelndhn!mbcotf«dtwmﬁmmﬁw
preference for the licensee, thus putting the member (o inconvenience and potential
expense. ﬂwstcfmnd!bepumwhawmiuednwbthglht
pplication to purchase, and induced him to withdraw it

Two Prime Ministers have boen the subject of complaint in the House in respect of
remarks they made about the way members had voted. William Fox in 1869 wrote to
umembmwhowulmﬁugom«rmthemymcrlhemmbmhdww
tMGwmmLmtwdnmmbamnﬁmamuphlsmmhbmm A
cmﬂmmhmﬂwmﬁal&mmrfmﬂt&nmmwhﬂbmmim
-ndthinwasmdomodbytheﬂouae.bmmeﬂmwwmmpmnmluﬁmwim
thneverymernb«olmzlknw.wnhunaccpdm.mlentilledmmkmdvmeindn
House according 1o the member’s conscience '@ In 1896 Richard Seddon made a veiled
nmnkﬂmbowuﬂdnutmhwm%ﬂCommmbenhadvvmdMevaﬂd
against the Government on the previous day). The remark was complained of, but after
some discussion the House dropped the subject '

Legal proceedings against wimesses

The House of Commons in 1818 passed & resolution declanng that witnesses were entitied
wtupmﬁmhmhgllpmﬁhpwlwmmmmmdw
given by them to the House or » committee '™ Legal proceedings in such circumstances

also constitute a breach of privilege by mfringing the froedom of speech guaranteed to

persons taking part in proceedings in Partiament by the 8ill of Rights 1688, Legislation

also provides A legal indemnity for parl; y who inciminate themselves
while giving evidence on oath. ™™
Reflections

Speochesorwﬁtinpwhnchmﬁenonmdmaoreouh-aonheliom.otohm :

in the member's capacity as 3 member of the House, may be treated as & contempe,'*

This'useenasalongnopnmﬁ:mHoumbwmmhsclfmdmmnbmmim
atacks which woald lower it in public and thiss compeomise its ability to function:
effectively. But it is not a means of inhibiting legitimate political debate, It has been &
mmind&nfumsmmtom&unmwu-mumm,
10 2llege cormuption or impropriety of some description. Hard-hitting and contentions 3

1o which b % might well object fall within the boundaries of acceptable

\ 3¢ Wy n
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political interchange.'™ l(nalso!b:melhummalmehme,!hchmunf
acceptable comment change too, To acouse menbers of RAgIng in by 1 condy
when such conduet was not regarded as publicly acceptals) (and indecd was still criminal)
mrennhdbyuﬂomubuimnnwﬁw;uﬂ«thonmmhm. These days
1t i5 likely 1o be viewed very differently. All examples of comments reflecting on the
House and bers must be idered in this light; they are not indications that similar
comments will ily be dod as p

'

Reflections on the Howse

Speeches or writings wﬁkbmﬂwmdnchmuwoeeo&npo{mc House may be
treated as cantempts, The fact that the prohibition on publication of reports of its debates
formerly applied by lthous:orCommonshunmopauedinNchulmddounot
authonise reflections on members in their parliamentary capacity or an the propeicty of
the House's procedures. '**

An article criticising tbe practice of paining in the Houuw:sbcldtnbeacanlunptu
containing incorrect statements which falsely represented the proceedings of the House.™
Reflections on members of the ihucmumupudtyunmwenwhuhdomdmi@
memmmnmmmwcnwhommcutjaudmkmlhohmedu
contempts. Thus, where unnamed members of Parlimmtmnccusedorhamumlny
and basexuality, the person making the allegation (which she admitted was bascless) was
Snmdlohvecnmnined-eomempiby(wdinglolmndnem:emhwhchﬂnHonse
was then held, ™

Reflections on members

Speeches and writings reflecting upan the ch ot conduct of indsyadual members in
wiwmmmﬂbmwmeduwmm, To establish that a comtempt
hmmmtﬁsmﬁ.mmmmmﬁwﬂo{mmmﬂwmm
manberinmﬁwdwsmhu&mhmofmmeeﬁnginlhﬂhwor
hiwmmmwumdymwloflhtmcmbu‘smuaMcﬁm. Tt is noe
a:unmI’uvinmnce.ifamcmbainmckedmmmeuoflhdimlmgco{hisofba
comn‘me.cyauun,forﬂlboughthisiamimenulpanofbeingnmmhanfhrﬁumg
hisnuanupectofnnmbu‘ﬁwﬁmnisdmdymuntdwimpmeaﬁnpinm
House, Similarly, most functions performed by Ministers are not performed as members
of Parlisment (mhalhanuwodlcin;nhllmdnmw«hglwuum for example) and
do not involve any question of parfiamentary privilege. "' A reflection on the Speaker in

his capacity as chairy of the Parfiamentary Service Commission was found 1o relate
1o his capacity as a ber of Parl b tlu'siunuojﬁrlnpommbeldbylhe
persan who i Speaker ¥

Toeomimneudlawonun-mm.ilismmrylbumcwwd.maed-pmst
the member should umount to defamation as 2 matter of law, ™ Nor does the fact that
.mmmmmfmmmmﬂmm*mmmem
member raising the reflection as » mutter of privilege.™

Amnb«kmbmdmmkndminﬂ:ﬂmmly. If the remarks are
defamatory, tbe member may bring an action for damages in the counts instead of or
in addition to parsuing the matter of privilege'" (though the fact that a member has
taken action in the courts will be relevant for the House in considering what penalty to
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umpose'™), Any member may raise & reflection on 1 member as a marter of privilege, even
though the reflection s on another member '

Reflections on members in their parliamentary rofes have been found where a member
was accused of perjuring himself in an election petition case,"™ where a report which was
submitted to the House accused a member of not having told the truth in some statements
hehadmdemmcﬂwse"mdﬂme-mtmbawummedofbdumthepockuof
the tobacco industry. ™ The House also found that the Attomey-General had been libelled
iahsphmh?zlinmmd-mmnmwucmmdﬂmuwwmmw
accused him of bringing forward a bill to further his claims to certain property.' No
consempt was found where two members were accused of hypocrisy over atomic bomb
tests, b the reflections did not the conduct of the members a5 membera but
related to statements made by them outside the House '

Reflections on the Speaker and other presiding officers
Smmdlhmmbnuuﬂwﬁmmmmnmbcmn&mmw
the character of the Speaker or 2ny other presiding officer - in particular, sccusstions that
presiding officers have shown partiality in discharging their dutics. Reporting on 2 question
of privilege concerning a reflection on the Speaker, the Privileges Committee has said,
“[The] Speaker is in a specisl position. Being the embodiment of Parfiament, reflections
tzpon [the Speaker's] character or conduct directly attack the very institution of Parliament
itself, and have been dealt with sccordingly here and in England™. The committee refused
to consider the reasons “why™ the attuck which was before it on that occasion had been
made, confining stself 10 a considerntion of “whether” such an attack had been made. '

Refiections upon the Speaker have been censured an six occasions, five on which
mmum«mams’e&«.uummwwmm
did so; in 1967, when the Speaker was accused in a newspaper article of racial prejudice; '
in 1975, when 2 member wrote 3 newspaper article criticising the matser in which the
Speaker was presiding over the House,™ in the following year, whea a member in a
mmmmmuofmsmmmmwd
weakness;'™ in 1982, when s member in 8 press statement criticised the Deputy Speaker's
Exilure to call him to speak in & debate and stated that it was difficult 1o believe that the
Deputy Speaker was not affectod by his politics tn the line be bad taken:' in 1987,
wm-mhamﬂmmmonhuth&hnsm
was pressding aver the House;™ and in 1998, when a member sccused the Speaker (as
mm«mmms«vmcm)ofulmwnymm
infi ion to dissdvantage a political party

Other comtempts

The examples of contempes set out in the Standing Orders ure not exhaustive. A mumber
of other ciecumstances have arisen which it has been acknowledged could amount to a
contenpt even though these do not fit clearly into the listed examples, But in all cases
the conduct could only to A coatempt 1f it obstracted or impeded the House or
members in the course of their functions and duties or if it had a tendency to do 50,

198835, AN, L&A p 10 1967, THR, pp 1445, 24950

1912, Vol 161, g A12. w1975, VOL4DD, pip 1208-312,
1911, Visk 150, pp T4B68 - 1976, Vol 407, pp 315769
% AB1L, Vel 156, pp.aR4-58 1982, ATHR, [
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Abuse of the right of perition
hmumximmmmuorawumwmfm«mmnm
dhpnionmimnmhinﬂeingo!ﬁmmmwnmw false representations
Mmumhglomhuiup«iﬁoanmnmb«hvebemwuw.
Mmmmﬂuof&mmcﬁﬁmhﬁwmmummhm
Zuhndldbehgmuduacmptbyuﬂwno(hpmmm.

Advice 10 the Houve
thmmdmmmeﬂww\llbeldvindoﬁmpammpoﬁcymm
by Ministers *** But the circumstances in which prior publication owtside the House of &
mmhnmbmimd!olhﬂbuemmdMeummhnbmwnﬁdmﬂma
few cocasions,

lflmmm(nnuadmmlm)wfwhtmk
gation in the House is improperly obtained or i peed and then published before its
mmmninunﬂmlhumybew-nmm'“ But the Privileges
Cuminuhummcﬂdhhﬂmmmaamthmmm
of parliamentary papers presented 1o the House under statute, '

Where 8 Minister prematurely released the of n message to the House from
hﬁowmlmhiuﬁcmo{nbﬂlﬂhﬂndlncywmm;m
hHmhMﬁm.ithéMnMﬁﬁﬁm(ﬂmmum
committed, ™ (This method of introducing bills has been abolished.) On the ather hand,
hhmmhhﬂovmmwd&hebdmofmyww
steps the terms of a bill sbout to be ntroduced into the House. This may be a matter for
criticism from members of the House who leam of & bill from the news media in advance
ofiuhmﬁn,buitimummofwiﬂhge.‘” But where formal partiamentary
steps have been taken in respect of 2 bill, such a3 notification o the Clerk that a bill i
Mmhwwuud(mmdimmimm;mminmd
lmamber‘nouMwlxb&dmmwm::npho(mﬂlbiﬂaﬂu
that time could be treated as & contempt.'™

Miscellanoous
Omuumofmdumhwomwmuwmumin
carTying out its functions are: unsuthorised use of the name of the Hoese or its crest on
an unofficial publication,'” the placing of material in the bill boxes reserved for members
in Partiament House wMuu!beSpuku'lpm:ision.‘"ndhmvperlyumnpﬁuw
induce a member ta resign from the House, '™

LEGAL SIGNIFICANCE OF CONTEMPT

mwwwmmhfu-cmwofmllolneiupomdmmmlnmcﬂm.
The power is exercisshle only by the House itself, The courts do not punish for contempe
Mt&ﬂm&,wbﬁvym‘mcewﬁﬂnnmumﬁmbylhm The fact that =
Wmhwm«uykmwhcmﬁmdmwﬁwﬁumam
of action for which relief can be obtamned from a court. Contempt s an extra-judicial

' 2000, Vel S3, p.16%9, 2002, Voi €03, p 151 " Homsand Sugplenant, 1001, Vol 48, p. 1690
T, Vel 412 5 188Y. 1903, Vel 124, p.57)
K-S0, ATHR, L 1RH, pars 21 1998, Vel %4, p14TIL
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Mmﬁ.nnh-mmw&lbmmnh‘;sw
exercie by fhe Hoase will be fecognised and, o nead be, vindeatod by $e cowrn (for
n!ﬂ!k.--ﬁﬁnwlc’liﬁliyummuic)
Mwhuhmmmmwbmutam-dhplm
-mmuwmumumtmuuww

In soeme other ways.

The fact the " ith frw atBeial iabin

l-um-w.wmwm.mduumnpd
mhmmw&mmwo«mmmw:a
cmmmmummmhnmum“
nnn'nunhm_nw&bu-&“nh"mw:mlw
and which neherwise ssight be ch s oficial informuation. Tndeed, a4 e i oficial

persooal ind:

L] e legisk 205 fardher fan makiey the commiwice of &
ceoleropt & good grownd for pefussd 1 prodace such infoemation. It rezogrises that &

postrvg ol pation 1o svord

= the Ingalation suthoriaes ce peemits the making avasdable of pfboil fsfomstion ot
would comstmile & costemrpt of fie Hosse, In roviewing decirions 0 wittheld official
Mummdwh%ﬂhmﬁ-—w

may be requined 0 make jadp in

ariee, by also provading that rothing

wosld be d weer the infi

wirh the legials ™ 00 Whetker &

xn&mmm-mnnlmwww-mmmm

ol of lecal suth and

15 bo made avaiteie

y

umm.m-ﬂlmm)‘hwwn&m-mym
oes legal ponitions thal ase takes, for exnerple, resisang \mpection of documesss s the
mdummwnwummw.m
mmn-om-umuummhmm-

In sk ways (m mepect of comity between fhe legislative md jedicial branches of
5 fhe fact Sat 3 gt of the Howse has hocs or may be commitied can

be significant = & ng bepsl
setion il

wifhoet Pl pYing tise o & cause of
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666 Proceedings im Matiers of Privilege

MAYTERS OF PRIVILEGE RAISED WITHOUT NOTICE

hmciuwstMWMElmnlperqr«mhihMIanbcnhd
without notice. This is wheye (he

and asry debate in peog may be + ptest for this purpose @

MATTERS OF PRIVILEGE RAISED BY MEANS OF PETITIONS
Apmim‘ummmundm thoeity to wse from deh
m(ﬂumumwedmpofﬂnﬂoueinm {See Chapler 46.) This form
nrm&mhmmma&emmm-:mdmwmnhhm

Amihohm@:wm&mmmuhumdvdm
allocated s the Privileges Commitiee.

PRIVILEGES COMMITTEE
The select commitee a1 the centre of determining masters relating to the privileges of the
uc-cn!mm-d-el‘nvimowmm

The Privilegos Committee is estableshed
Parliament. [1s beief is 1o consiler

bylbcﬂmnmnmmofuch
mmnnl&:"mu-ymuhnnf«ndmn
* The

g 10 or i park ¥ privileg does mot Bave the
Pawer 10 initite inquiries dself, lworbsolelyon&ehd;oﬂmnhrdhuby
the Hoese,

The s often incl senior bers such a5 the Prime

Mpmmwmmwwmmmmmym
mnﬁmmhvehnﬂbewiduumnmmnuldhlhmmil‘

Pawers

nummwmmmnmum' This means that the
mmmdmmhvtbwynw&mkwummmsm‘owm
that power being ised, s other ot dio.
‘l'bemimehm:ww-n:einnﬂir_ Ho-wu..nnnmoﬂhemkithsb
wﬁmiml_vm:hmu, dang 1n & manner hat differest from other
mum.mmmhmmmmmhmmmmm
m-uymmewm.ummmmmocmmcmor
members hdeed.manmnnﬁ:mboﬁualwuuwdojwh The commitice
# ofien concerned with alkegat made against memb and other persons that they hwve

Y S0¥Nn * s0mwm
* E00am "1, ABIR. | 130 P 190 Wi 56 p 38
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hreached privilege oo itted 2 i o, if the "‘T is not specifically di
against an individmal o individuals, that » becach of privilege of & pt has
3ad that, by implication, the perpetrmor cught 10 be dentified and punished. I these

citcumstances the commitioe is called upor 10 condoes an inguest and 1o make Bodings,
often adverse fadings, sgainst membens and others. Therefore, it endeavours 4 act and 10

et 115 dings in dance with normal jodicial principles, Includa‘g'm!i?nn
the dard of proof required 10 lish whether o npt has been

Teswons sppeanmg before the Privileges Comminiee bave losg boen permitied 1o
have the assi of their own 1if they wish, well before this was & requitensent

of the Staading Orders™  Indecd, it ill\:mlwlhemm-t"m
muﬁngbeﬁmilmmyumhmbemimdhymmemumarmd
mwwnmadhwmmnuwd&mwaowmywbon
assisted. Counsel has been permitted to crnss-examine other witnessos appearing befoee
the commines, ™

mnlmmwkm‘lmf has been described as s generis ¥
Its proceedings do nat fall inio any peneral category of inguiries. - ‘
Once 2 matter of privilege has been referred to if, it 3 for the Privileges Committee to
dxmmwymlmﬁmmmﬂhmhlymmmmholm
hmm.mvluamdnfaqm«tmidmmnmp'dhnlrubemg
dined 10 dering only issues referred to by the Speak mmkln.umh!'m
ittee is charged with | igaling the facts and repocting 1o the House if, in its
a breach of of contempt has bees commitied or if some other matter
mw»n-m:w;shpo«mum In this regard it s not Himited by the
mixhuﬁmdwamhdmﬁmm‘wmwyyﬂu
Speaker {n mbing on the master.” However, befoee benadening an imvestigation into &
question of privikege beyond the scope initiafly suggested in the Spesker’s ruling; the
commtes mmst give notice 10 any member thereby nffected.

hm-amn»uu»w-mumwmmo«mp
mmumwmemmludnamumn'n-yn@nmmmmdmg
findings with a potential to refiect on rep and must aog any persom whose
Teputation may be senouly damaged with its peovissonal findings and give that person an
me"mmm@m-wm.h-maum
mmunnd-dorpmfwmmmﬁn&nmumd
privilege. In gemeral, the commitiee has scoepted that the civil law standard of proof o0
» balance of probabilitics is appeoprise when it is making decisbons on matters of fact or
drawing mferences from matiers of fact Buh-ﬂbgﬁmhpofhuchofpdvllmq
comtempt, the committee smust consider the totality of the evadence and then ask wself if it
hwmvhhﬁofmlummhnhv:hnfml*wwm
occurred Omby if it is should it sake such 3 finding. "

7 :
The committce presents repors on the questions of privilege referred to i

"I ATHR, 1A, g 7 T ILATHN, LA p b, 190650 ATHR, | 158, pp 34
* S, frr sanmple, (911 ATHR, L7, 51 SO AR 154, gt
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668 Procecdings in Matters of Privilege

The commitses has mot shown itself averse to commenting on aspects of procedsan m
the House and the admimistrative arrasgements for providing services to meenbers where
these subjects have arisen during the course of ity inquiries.” Althoagh it is the House
lhalﬁmﬂy&dﬁillhmholmnlmmmlmhbmmmd“ﬂu,
whether any punishment should be mflicied, the most important determinant of the finad
-mmofumplmto‘bvuﬂdmmqeovmnmcﬁndngomwrmihgu
C«mmm For thas reason the dy ived in working out the

lution %o the complaint - for example, by ng with and d
a suitable apology with p 7 mdmunmm‘fm;

" wers to be in
mmmﬂm%m

The committee does not confine itself 10 & factuad repoet 1o the House on the subiect
of the complaint, which it is then up to the House to Sevise means of acting 0. 1t aims

o0 present comprebensive Endings and recommendations that the House can deal wigh in
one bite

Consideration of report
A repont from the Privilepes Commuttee 15 set down for s general by L
This ensures that i has a prionity for consideration by the House that is not accoeded 1n
any other type of select commitice report. Conslderatson of # report from the Privileges
Cotnmattee s taken on the sitting day following its presentation, afier questions usd any
wrgent or general debate '

The debate on the committee's repoet takes place oo 1 maticn moved by the
chnimufdu?ﬁvlkp@mnlnu.ﬁhmyklmﬁuwﬂzmofunm
{the normal motsan on the coesidenttion of any select committos report) but, if the report
contaitts recommendations {as it ofien will), the chaleperson’s motson may instead reflect

those recommendations. The debate 33 not subject to sy overall time limit prescribed by -

the Standing Orders. Each member may speak for up to 10 minutes.

OUICOMIOFOUBﬂONOI’M\'IL!GI:

There are a number of flom s g of privilege without the matter
mm&mh“aﬂmﬁnnmdhﬂmmmmﬂddm
the House will punish the contempe. The House's privileges relate 10 its logal position
generadly and the House may need to coasider these in other contexts than just contempt.

This the outcome of a question of peivilege may be that the House decides to
I imvolved in legal p ings 50 a5 10 protect it view of its privileges or so tha
consideration of the effect of its privikeges on o matier before a coart is not overkooked. ™
On the other hand, considerution of s question of privilege may be a means for the House
to forms a view sbout the stats of 2 member of of proceedings before Patliament. Thus,
on & question of privilege, the House has decided whetber a person has been duly remared
as a membey of Pl * and whether s ber's seat has been vacated by resignation
or other disqualification *

Most questions of privilege, however, do relwe to allegations of contempt by
members or by persons outside the House. Consequently,  finding that a contempt bas
been committed raises the question of wiat the House should do m response — whether it
shauld invoke iix porwer 10 punish for contempt

" 19EL ATHR. L6, pp R M 19008 ATER 1 150 19902000 ANVIR. 1 1TA
* A02npNg MOOPD IRSAAS, pp S0

S0 190659, ABTE, T ISR 200005 ATHR, LITC
-
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PUNISHMENTS
If it finds that & comtempt has occurred, the House must decide whether o take any
action %0 punksh ladividuals who have been sdentifiod as having traesgressed against it,
or whether the offence & not worth fusther notice. 1f the House does decide to take the
matter farther, there are » mamber of options open to it regarding the types of panish
it may imflict or the means it may employ t0 expeess its displeasure. As well as using
these means 10 “pumish”™ an offendec for contempt, the House msy also wse them to
enforee (ts privileges by ing 10 do thing 1 wishes 10 be doce - such
a5 commifting that persom into the custody of the Sereant-at. Arms so that he or she
may be brought to give evidence before 3 committoe. When tho House uses ity powors
in this way, it is not “punishing” smyone for past trensgressions, |t is merely ensaring
that no transgression - such as a fadlure 10 testfy after being required 1o do 5o by the
Ilmm can oceur, [f the person concemed escaped from the Serjeant’s custody in these
then a mopt would have been commitied and the person concemned
mldbclhb‘eubep—heuuw Howevor, the House may use iis powers to
secure compliance with iss onders before theve has been any disobedience 1o them, as well
23 Inflict punishment for & cosvempt that has already occurred.  Distinguishimg between
punisting for disobedience and taking sctyom to induce compliance can be dificuht ™ But
1 1s oot necessanly relevant to malke this destinction for a House ejoying by statute the
peivileges possessed by the Hoose of Commons in 1965,

The punishrocats which the House may docade to taflict muss be seen against the
tackground of the human rights and fundamental freedoms confirmed by the New Zealund
Bill of Rights Act 1990. Those civil rights that would scem 1o be particalarly relevam
m respect of punishment for costenpt are: protection against unreasonable search or
selzure,” protection against arbitrary arrest or detention,™ and menimum standards of
conduct 1o be observed in respect of ¥ person under arrest o in detention. ™ In seeking fo
eojoct its will beyend the mternal procoedings of the House, the Howse rest ensure that
it mcts in & way that is consistent with these rights.

Imprivonment
The ultimate power possessed by the House 10 enfoece of vindicato its peivileges is the
power Yo imprison. This power has been wed by the House of Commoes om Hlerally

hundreds of lons. 1t has been clasmed that there were a “Yitthe less tan & thousand™
commitments between 1547 and 1810, Imprisomment has never besn resored to by
the House of Rep ives"™ {or by the Legislative Commeil, which also possessed the
power 10 imptiscn), although a proposal was made and debated in the House = 1596 that

e President of the Bank af New Zealand, who had refused to ssswer certain questions
put 10 him by a select commities, be imprisoned  The peoposal was defeated ae & fine
mposed on the pressdent instead.™ A further proposal ~ that he be committed into the

dy of the Senpeant.at-Arms until the fine was paid — was dropped. ™

The power of the House of Coenmons % intpeison persons by committing them o
the dy of the Sexj -Arms or any ofher person was well recognised by | Jasmary
1864, the date on which the Flouse of Representatives acquired privileges similas 10 those
enjoyed by the Commons o the Usited Kingdom.™ In 1893, when all common law

* Kipow v DU (1998) 195 CLR &34 of £55 fper . m,‘x.\;,.
Godon, Orrresew and Flayme 1) pt
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almmMMiﬂNﬂrZMnm pecifically that such aboli
mt limit o affect the House's perwer 1o punssh for comempe.”

mm:oﬁvdhﬂmucwmﬁvmmhymwﬁwhwhmiu
mmmwwm'jum&mmm-mammhhmolm
unlaw fal desention of sy persen

When Parl 1 protogued or di '..‘.bringi-gmcmm-md,mym
then held in dy i lly dischatged. " Theﬂnmwwlimpti:oulm
mu-ahu-mmmumwmm‘ This does s, berwever, provens
|hclkmwduugthdpmm‘nmnmiaﬂwfcﬂow‘nmﬁuimﬁebnum‘

Speaker & warrans
‘rkmimdmymmmmwywmdhuouqinmm-w
issued by the Speaker. M@hmmﬁhwhmaﬁum

wichomwnmﬁwhmbolmvikpumlmpg
apenon ta be taken into cussody by oeder of the House,
Mummmumsmuwmmmm Warrants ssued in
m,&hﬁcﬁomhncmlymhnhmnmﬂhnh-b«-fo—uuw
nlnmnﬂhmlﬂdmwhmﬂmmm.hﬁmm
which the finding of consempt is hased Onlhcolba!md.lhummnypmhlu
mMmemkml-iy.whyl)wpmhbdum The extont 10 which the
mmaﬂemm&wnmwhmﬂﬂm&q&mﬁml«cw“of
nknmmvﬂcgzulhtm-nmmmhhsmmtmlym:n
wambes of cases.
hmh@ummmmhMoanhAmwﬁma
c«mnmm-umnmmmmwmarum.mamm

advised that a geneenl warrant commitiee for 1pt could be inquired into to
if there weere grounds for that commiteal © n-uyum.mummunmuum
vmmuﬂmﬂm’m"m', a I for the Speaker's

wwmwmmmﬁyum;whlﬁ&mhhﬁ
ordered. Pdlmwdo»myisarumm»mimmemmL

Fine

Mn&douhhnhmuwmbomtbemnluﬂmmhewﬂm This depends
wmmhamwnmm)wdwwwmﬂmor&um
om | Jessry 1868 In fact. the House of Commons has not, since 1666, exercised
umnmymmwﬂmﬂkb&uwmmemd
MCMmmnMy&hahmvnmmlywww

h—%mt‘n.xﬂnm L] e Legitionve dovombly of Fiovorss »
Nodwas Owogras Acx 2000, s 42} v

o
Cies (IET1) LR T IC Sen

«10

TR VLAY, B R v Richandy. 1 parw Fingaerck and Baves (1959}
Shh-un-;:m-l)ml.ﬂ.- VORI 10
Avrembly ATR 1971 Ories 111 " Ww&lwmmm)
g M'GMN—-.‘MMMW oare) AR 1965 Sugrerae Conn 145
AIR 1928 Seprvme Coner 093 * New Zosbend B0 of Righn Act 1990, 271
W Covemes Aer 1961, 0 MNIL * Lorvlaser A (900, 2 24X1)

Iegislature.™ Furthermore, in 1967 and in 1977 House of Commeons” seloct commisiess
Wmmwumumwmmhmm"
thus lmplying that the power once held msy have been fost

Mmiﬁahkwmuimueh«nhmuw. It bas been
argued that “exsecised” must be understond in the sense of "exercisable”, and tat om |
luuryllﬁiﬂnmnhmwnmbyﬂuﬂmof&m«mm;hu
had not actwally beem exercised for 199 years ™ 1Fa power is not used, it i sot mecessarily
m.mumdmmwnmofmmmmnmm
for 170 years between 1450 sod 1620 befoee reviving it There has not been a prosscution
Iuritqnxhneautnulm(ﬂmhmmw.nmmtnmuhmIldl.)mlh\
Mqlﬂhuym!huﬂmof&mmﬂsuuhwingﬂuﬁndinmw
having become cbwolete with the development of respomsible government* Howover,
uhumetbonﬁxmllylhotlbdmdmwmsm&-wmmn.‘
Thie same is true of the powes of the Commons 10 ssspend its members. For neatly two

ies this form of punish had nol been imposed umil the Sp ruled in 1877
that it was sill available 20 be used against a membes ¥

The contemporsry edition of Erxkine My in 1865 soppested fhat the Commons
h.dlkw-ubﬂu."ndhummhpo-'iunthuﬁmuhllheihmol
Rmmu‘po-vbﬂmmubemwhmﬁnoﬁsmkﬂmmo{
Commons takes today, Muindicdimdmmmﬁnklumlhubjmwn
the section of the New Zealand Comstitwtion Act 1852 (UK) that required the House 4o
&wqm&aﬂsnﬂnﬂuxhﬁhm}cﬁdumbnﬁmnymwbm
mnmmofmmnony“pin.mqwhﬁh‘.“mmmm
mcowp-sﬁnuﬁwor&or&emwcmmlﬂmhhﬂm
d&rhd.ovmdnlhunitm&lkvdﬂmihd.mbﬁuimm
Mmld.wfahmmwmhm.mumloﬁmdm
persans 100, Ammmiommumbymmmmmmm
fmmuwam&mamm.mmmm«um
1951 and were used 1o fime members on two occasions ™

That provision of the New Zealand C Act was repealed in 1865 when the
Homse sequired the wider powees of the House of Comenons, and from that time on the
Nmnmiuuumhcuh-mumuummbmnammml
for contempt. Strangers have been fined on four occasions: the President of the Bask of
New Zealand wis fined in 1896 for refissing 0 answer questions before  select cotmmatiee

lating to 4 Yo ber of the Parl) y Press Gallery was fined

in 1901 for publishing evidence given 10 2 select commitiee before the committes had
repected to the Howse:™ o newspaper was floed in 1903 for publishing select comifiee
papers before the committee had roported o the House; and (8 representative = the
Press Gallery was fined for refiusing to rrveal the person from whoen he had obtained
the papers.”™

In view of the conflacting opimicns held on the of the powe, it is dowhefisl
mmmmm‘munmmm-nhm-hnm-m

" Mapin

" Moy, e
MORC MIMEAT), pas 1Y, BT AIT9MTTL " Lwbisda pp 408
ey N New Zowhemd Comstvutom Act 1833 (UK, 942
" Livlesadn, pp 4554 = BTN NSL, pp WE-100; TORL Vel 4D, pp ez
" Mo pT "1, VLR, p3IA
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these fine cases, it was aid by & Spesker that the Houss still »
By wghsmmmammm n:‘:m::e’ﬂg
wnﬂmﬁuwﬂm&mdmunﬁvilmumubyﬂmm
mh:mdc*umu&mhdbmwbylhlm" Suck a
mammww.lmsmmomcmm In Australia s
nmmbﬁnehhuinchdcdioksm."

Comswre

The House may der that the condduct of a ber or other person 1 deservi
iufmlmo_lnm.umiy P itx views dimgly l:&lhl.z:ff
Cmmmlkmmuh!w-mmmwimmdu di Thendn )
by the Spesker on bebalf of the House, with the offender standing in his or het place
x,un'ieCl;ubu.Ilh«lhnh-mnha.oulhhoﬂmﬂm.i{m 15 New
calied the Speaker has admwonish d a person at the bar of the House on & ion
mﬁkﬁ.‘”hnnhamgmﬂlymunumhu&*whm
-m-mm.mmwhmiuhum-mxwmu
bccu-md.hnmwdihdfwt&mm-h-qlmlnﬁuwm:mm
lmmhimuy_mlllmmmmhwmm(m
hom«cawmhmw@omnymﬂmmmﬁu-w
u«mu;;?mm:iﬁh?nwhwtmhnm‘hﬂmmhabmlm

amem resacks that he made without referri
ooy - ferring the matter first for inquiry

Prosecution at law
Cawubnwhaormvilegeaewmymwitulmiﬁunu

®an as breachos
ofp.hmmth;.muymyabobecnmhloﬂmm. In fact, the Homse has quite
oﬂnkﬁmmuuwuwmnnedumtobedulwmbﬂhm’-
Mmfm-oﬂm. MMMHMMMMI:&M

Mhlm%:@maw bt usally the House has

3 kefl

cnminal nasure 1o be deal with solely in te forem of ¢ court, T
m-mmhManmﬁmhommmmmmﬂm

mhduﬂmrumn-loﬁwemhwbmwmnm(ln%ifu

mmwmmmyw)dhmm-hnﬂmﬂuhmndhum

favﬂ_noﬁtnoe. thamitmbyhAww. In the oaly

mmwhmbmdmm-nhkmﬁ:hbwm&&wwhomu

mumummawmnwnwumm.m

muﬁnplxc)mmbymlbue‘bmmwhwfonllbelm

 member of thix House in his place in Paci '™ The failed.
Impeackmens
Omofﬁewmp«nmdbyt:ﬂmd%mhﬂﬁ(“'

; # had not bees
exercised since 1806) was the power to i peach. Empeach wasa jom by the
= IR VaLISA g wee =LY, p20t
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House of Commans of a person (often & Minsster who had fallen from favour) for “high
erimes and misdemeanours”. The trinl took place before the House of Loeds.

These 15 nothang in the New Zealand Constiurion der 1852 (UK) to sugpest that this
porwver had ever devolved on to the House of Representatives. Nor did the nequasition
of the House of Commons” powers and privileges in 1865 alter this.  The House of
Commons' power was 80 accase 2 persoa of high crimes and misdemeanours before the
upper House, the House of Loeds. 1t was not k poswer to comvict a person. The Legasintive
Council in New Zealand did not enjoy sy powers of privileges equivalest 1o thise of
the Hosse of Lords; in fact, it privilepes were alyo agaated 1o those of the Howse of
Coenmons.'™ n these circumitances there Wik no legislative chamiber in New Zeal

mpo d to conduct a trial on impeach The proceeding could have no application
in New Zealand. The abolition of all common lxw crimes in 1893'™ confirm the non.
applicability of impeachment 1o New Zeakand

Swsperesion from the Howse
By Its manure this is & pusishmest applicable only to members of the Homse.

The Stndmg Orders prescribe procedurss wherehy members may bo suspended
frum the service of the House for breaches of order.'™ But the House may also suspend
» member for contempa as a quite distinct exercise of ity power of suspension from the
summary procedure employed to deal with breaches of order " The fact that the House
utslises its procedures concerned with breaches of onder does not mean that a member
ey Hot also be proceeded against for pt o the bet's conduct justifies it But
i those clrcemstances any earlier punishment inflizted dy the House will be taken into
account when considering what sction 10 take over the contempe "

Threo members have been suspended from the service of the Howss for contempt
afier being found to have made remacks reflecting gravely on the conduct of Speakeors
in their capacity as Speaker. The Privileges Commnittee ded that the b
be suspended for varying penods, and those recommendations were adopted by the
Mill

The rights forfeited by a member suspended smder the disciplimary procedures of
the Standing Orders are set oul tn the Standing Orders themselves ! (See Chapter 11.)
These Standing Orders provisions do not apply in respect of a member saspended for
contempt, but they may be taken to indicate, by analogy. the disabilities suffered by 2
sspended member, Such 3 memsber cannot enter the Chamber or voting lobbies, or any
weher patt of the building from which the House specifically excludes the member. Nor
can the memnber serve on oc stiend a meeting of 8 select commmties or fodpe questions ar
motices of motion.

Expwision

One of the powers the House of Commons may employ im relation to iy members is
to expel them from membership of the House, with the result that the member’s seat
thereby becomes yacant. (Expulsion doss not disqualify a member from being re-elecsed
it the emssing by-clection.) There is no i of expulsi rring in New Zealand
Befure the Parfiementary Privileger Acr 184S was passed, the House, on one occasion,
refrained fromn procesding with a motics 1o expel a member on the ground that it was

* Porliowesiory Proalges Az 1348 14, OISR AINR, LIS

 Criwinal Cade 420 1051, 0.3 (rew Criwer At 1980, FEOOWE THR, pp 2608 655 1967, Vel a8, pp S04
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Mﬁldm"mm&mnmﬂ"‘ With the acquisition of the House
of Consmom” privilepes as as | January wss.mlewmmw. Even 5o, in
lmmsmhidlm&eﬂmhdmbdedmuuohwbh
vacant: 'ﬁmmmmmunmmmmmuismwmlydﬂmm
ﬁmd«hrinnumh\mhmupeldnmbahmhw‘"-M-,
10 suspend the member, The list et out in the Elocsaral 4cr 1995 af the evenss that cause
amlwhcmmmldmmh:h&cmulsimﬁmthemm"“ However, thiy is

uutma-dfnmlm-«huamnnmhuwnmuaulr-wmwm
ather than a disqualification.

hmmmmwﬁhahkw&rﬂoundcmm‘nﬁvikguﬂmm
u‘mu&lmemwamamm!lmwvlmnthlu Thus,

A meenber, this hemumnuud(-pwcﬁwwwulhtm-nmhmn." The
Australian House of Reg ives has abso expelled a ber, though this power
humbunamkymlhhdbylcgimﬁo-"'mr dian Howse of C
nalmm&:pmmcmlinnlhmwmmhﬂmmlmwnm
umxmdmuuua(:nm'mm Itmay expel for amy contict # deems
wnhecaming for the ch ofa h lthuudlh:mmhm""lt
mmmmc«muummm.mmﬂ-mumm
mduammmmnvtumﬁimmhnmdiele:iclmn)hanndmhdm\lv
of the House. ™ memm«mlmummwmmuelm
rights g d umder the Canadian equivalent of the Now Zead d Bill of Rights Acs
n:elhmmm«nmmuqulibwnhbesmﬂfﬁinmlmbnm
with the senpasition of a restriction on & sitting nsember. % 1y India, expadsion m reliance
nn--i-hvnnkwiﬁm:yﬁvihmd&e“mndemmwnhm
nature of 4 disciplinary control over members. The power could be used 10 expel for
misconduct outside as well as inside the House ™

msmdjngomcmhnmmummwmh
abolished in New Zealand

Excluion fram the precinces
MCm.uhwmthmwummcmmthm
buskdings and grounds This control is vested in the Speaker 2 But the House may, if it
wishey, make orders relating 10 the p of strangers @ the galleries of the Chash
mmywhmotnwiﬂu-hhﬂhmtbuimnp. The power of the House 1 exclude
mnmmmyunﬁwnum(uh,ﬁunmulemnumnmdw
Mdedllh-healkMM«wdmwmmm«pmili
upies is a ,&mumMmuflw."
luInl,talowingmlnddmmh.dlmmh:mmd-mh;hﬂnn

be identified as having pated i the incident should be d from the p

OPD IR n " Madrws wnd Moorpett, Howse of Camemes
LA S T Privcoches and Matice, pp 100 and 2%

" Elecoora! 4er 1999, £ 3%1) L Tlarveny v Nime Drwmraetich (Atxwamn Cenavel) | 1956}
' Teskwan B Mephowaly v Priadeh 19 DLR (@ |2

Mot
Lephdatve dsmembly ATR 1987 Madhps Pradesh 95 - mvmmdhhb(l”ﬂ
m-mmwulm 35 DER (4% M8,
Aurrmbiy ATR 1085 Mudoss 175 = M-ﬂ-l-n-,f-ﬂh‘lm
- Avmrrrny v Bl and Srevensom (19} 71 SR Avsrsbly AIIL 1908 Madras 278
awymmhwlnm.m IFRT AR 1108, pare )
(199 283 CLR 428 w47 Pirlhmrmery Sovvioe Ars 2000, 45 1) nad .
Hmhm.dlmh-nw.nl.“ Tt v Bwwebsa [2007] 48 OR (19 €100
a0

of the House for 12 months '™ The Speaker, in enfos ¢ this arder aa bohalf of the House,
mwumdhmmmwmmw&&mwm
nhudnddmhpnblkmdﬂuhlwdummdbym
mﬂh.ﬁnchnﬁudﬁuwlybm«muﬂoudfwkmﬂm
Mmmnwmwmwnhwnrmmmmmmﬂmmn
visit a member &3 an invited guest.
hmmmvmh&wohmmmynhmlb-m
WWNWWCMmmﬂmmmlmw
with which he was associnted be banned from king dels 10 the parts Y
plex."™ The Speaker impl this cedes by Issuing instructions to that effece ™

Excl Sfrom the Parlis v Presy Gallery
Mmmorurmmmomqumwmnmwlm
mmmwumwumummmmhmwmmu
terminated or downgraded. One journalist had his status s 2 full member reduced to that
«mmmuumo(m.wwxmm foe disclosing
confidentinl select comminee materials, ™

Apolagy
Mwﬂadmdmmndm&ﬂnokhm;mmbn.-&hh
House accepts. In many cases the apology or exp of regret is tendered 1o the
WMMBM“&mum The absence
of-qmmofmbynoﬁnduhnhmﬂtnmmlby\buhﬁm
Committee in detenmining what action to recommsend 1o the House '™ In its repor the
mmnmhﬂmw&qmumdmﬂlﬂlﬁiﬂl
Mmmmlhuhlhmemmemloq 1T the House does sa, the matter is
then at an end.
hum-amﬁu!mqhwhummbnddwnmwm&m
during it comsiderntion of the matter, nummﬁnummyum
&.m:mhhcﬂdhibmhdqﬁuhyttnNm. The apology i then
\endered by letier, wsually 10 the Speaker, some time afler the repoet has been received by
the House. rummm-mmwnanwmmMuw
be treated as 2 comtempt. mw.wndhmumbgmwnmu
may decide merely to present it to the House, Exceptionally, the House peay arder that the
mummﬂmmnm.mumumm-m
mmm-miunmuwfu.mmmmumw

TN Vel AL, pp 43150 e, nm, 120

199 Vel 21, g 1062871 K Ve a0T, p 18T

" Mk ceinre frovs (s Spwekor of e Mows of OO WSAT, pp i
Represewmioves, 18 Augant 1992
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which provides l!uleMdMunmmmhnh&.‘ atd may not be
m!:asnminsnyl"«iaal.ﬁmuﬁrﬁmcnn'm
Certain emplayees of the Parfiamens malmcxmuedfrm:amm' s i
ST 5 n
Fedeeal, State and Territcey courts by regulations made under the Act mmﬁmwumqummmumdm&
. 4 3 o mhsiwmww’wﬂmhmdnammﬁywmm
Exemption from attendance as a witness o that may be held 80 comsti i
WG«&MMMMumMmkahmuﬂm
wamwmmauymm‘m«mm&hmuaiwuu
Mmmaﬂmnmﬁmuammwdbﬁnaamm«md

of witnesses (ree p YM)thMﬁuddmacviduxthp 738).

mmmwmﬂmmmuahmormmmum
muﬁkﬂymum.MIMmﬁmmmmm
Mmaﬂﬁmmnhbyhﬂmmummm
msmmamm@mmuwmmnwm
of restraint and have indicated suppart for i1,

The following paragraphs are ¢ "-‘ni\tyuoumdmmmhimminuwy
Mumﬂddmm%ﬂ:ﬂmd“, ives has d d 10 be aces

ACTS CONSTITUTING BREACHES OF PRIVILEGE AND
CONTEMPTS

*tar i which ob 0 imped Gt). . .= the performance of ity functions, or
uhﬂMnmmMuMwacﬁnu.“uhﬂmdhw‘mmhl

Wlamwmu&mwm-d«mm - oven thiugh these & oo procedernt of the

Wntt:Hmndmlmadcyuofncﬂhimyinmismmddlb
Pcrhmm-yhivilegmmhwulpifnnqmﬁﬁm
e lvvy‘w;'-ﬁd L SN S
190 Bery Exomgnen Reptabu, SN 188 1992
TEL Moy 2vdega p 128

113 I Mo o Oxmemer (19664 Victorun Ropees 51-2
HIY Moy, 20k o 128

114 For ptcial commmint on v & 390 X, o mmqmmanmmrmmmym-
PO, 2112

115 Propesad mesetivn, o Hamaart o HK Bt (3,597 2651 The Sevr adpacd 3 reschitim o g et in the
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728 House of Represeniatives Practice
Misconduct

In the presence of the House or a commitice
May states:
Asy dsoederly, mnwammm&mdeﬁum& ok
will pe. which mavy bo commieed by sirsngers. parmes of Winesse 5
mmﬁwwdwwmhamu:mdm.
inferruption or disturbance of the proceedings of the Howse by visitors in the galleris
generally seeking to publicise soee political cause. In practics, disorderly condoct of &
nanare would not normally be prrsued as 4 possible contempt bet rather dealt with by o
means (see Chapter on ‘Partiament House and acoess 1o proceedings”).
It should also be noted that section 15 of the Parliamentary Privileges Act provides;
. for the aveedence: of douts, that, mwmmwdmﬂdu(‘m

this Acx. % law I force in the Anstralian Capital Temory spplies ocording 10 ity tesor (except &
atherwise providad by that or amy other Jiw) w8 relation 10

(n) any teilding in the Territory in which 3 House meets: and
(b) any part of the precinas as defined by subsection (3) (1) of the Parfiomentary Preciects A2
1984

Section 11 of the Parliamentary Precincts Act 1988 provides that the Public Ond
(Pmtection of Pertons and Property) Act 1971 applies 1o the precincts as if they
Comrremwealth premises within the mesmng of that Act.

Disobedience to the rules or orders of the House

Examples of this type of comempt inclode the refusal of a witness or other person 48
attend the Homse or a comminee ifter having been summoned to attend and refusing 4
Jeave the Herse or a comminee when directed to do so. “To prevent, delay, obstroct &
interfere with the execution of the orders of either House of its committess is also §
contempt’ "
Curtin Case {1953): Ona 17 March 1953 the House resoived that conterrpt of its rulieg and
mummwummumm&zuwouuwmmm L

& ¥ t son. Following the
WHmuMdr}&mmmwndeumwm

Abuse of the right of petition
May sates *Any sbuse of the right of petition may be treated a¢ & comemgt by eithet
House' '™ Precedents in this area include: g
» frivolously, vexatiously or maliciously sobmisting a pefition containing
scandaloas or gromdiess allegations against any person, whether 8 Member of
House or not, oc contriving, proenoting and prosecutang such a petiton;
= indocing persons to sign petitioes by false representations.”
119 My, el b, e 138
10 May, Def edup 10
1 VP (9515308, €51

A2 My 2dodnp 11
173 My Tl ode p 111 (fooexse 1|
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Forged or falsified documents
mmd-mmwawmmmuuuam
mmmnmmmuuwdmm
In 1907 4 committer of the House of Representatives reported that signatures to 4
mmMmhmmmmmmthme
mm-ﬁymmmmﬂmmnmmwmmm
for forgery would be unsoccessful. ™ fn 1974 § Jetter published in a newspaper
in the name of a Member was foand by the Commitiee of Privileges to be a foegery and
MWmmmamm&uuMorhka
MLwleplmnamldbcukm

Canspiracy fo deceive

To conspire 10 deceive cither House or a cormmitioe of cither House could be punished as
a contermp. The abse of the right of pesition and forging or falsifying documents could be
examples of this fype of contenypt.

Deliberately misieading the House

May states.

The Cotrmoons may treat Se making of # delibersely misleadi a8 wt T 1963

mhmummm-mm-mmm-muw

sdmimed oot 10 be tnue. a former Member had heen galiry of 4 grave comtrespt. '’ (Profismn’s Case,

I (1962-63) 246)

The circomstances surroanding the decision of the Howse of Commoes in Profeno’s Case
are of importance because of the guidance provided in cases of alleged mesrepresentation
iy Members. Mr Profimo had scught the opportunity of making a personal statement to the
House of Commons o deny the truth of allegations currently being made against him Later
he was forced 1o admit that in making his personal statement of denial to the House, be had
deliberately misied the House, As 2 conseguence of bis actions, be resigned from the House
which subseguently sgreed to a resolation declaring him guilty of a grave coeteampe.

Whilst clsime that Members have deliberately misled the House have been raised as
mattees of peivilege or contermpt, the Speaker bus aot, 1o date, accepted sich a claim.

On 16 Seprember 1986 Speaker Child advised the House that she had appraised a
statement to the House oa 22 August by & Member, following her reference 10 remarks
critical of her attribesed to the Member The Speaker, having examined the transcripts of
the remarks in question, and companng them to the Member’s statement to the House,
claimed that he had misled the House and this action, in her opinion, constituted & coatempt
of the House. The Member then addressed the Howse on the matier. The Chairman of
Commitioes then moved a1 motion 10 fhe effect. inter alia, that the Mesmber's statement to
the House on 22 Augest “being clearly at odds with his anginal commenss, misled the
House, and thas constinnies a conterrpe of the House . . . Afier dehate, and the Member
having again withdrwn the remarks 1o which stiention had been drawe, and having again

126 May, Tixd ede, 3 131 Chwawine £

124 VP 1900818, 28T

126 Flowse of Represeninives Compntas of Pavieges, Anport misting 19 & Jetes frasddlenthy wrizes o the axme of he
Mw#mw-khhm-aml’u PP 65 (15741 VP 1994%.

1) May. Hed oa, p 102
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The Commtiee of Privilepes has aiso i 1 the effect of indy | action w
mwﬂwdhammhddﬁvay«innﬂlt\wwmdmﬁ«nﬂdmim'

T3 House of Representarives Proceice

apolagsed, the motion was withdeawn, by leave™ (and see Chapters on “The Speaf
Deputy Speakers and officers’ and ‘Motions”)

Carruption in the execution of their office as Members

Section 14) Idﬂ:f:inwﬁdedmlswimhdﬁmadhima(‘ 1
public officials. lchmlﬁalemimkxMM
receiving  bribes. and Members of Parliament  are encongussed by the e
"‘Commuoerwealth public official’ ™

Asweumhmgacﬂmﬂm:pmmmrmwimwp&ﬁ'mda
Mnsammdmumﬂmaaw

May stales: 1

Tmammmhyanmcl:ilhefHmd:hkwmﬂnmhminhnm-

Mab«.ndl\y&z.al‘mﬁmunw-‘dm_mhmmem-dw

amy bill, eesolution, matter o thing swbmined or ded 1n be susbes i Act tnd 30 Do comtempt Bad been commitied '™
comettos is a comernpe. ' g

In 1995 Qromnimrquulmauwhim Fonmmgﬂ:mmb_\'dﬁcmol
mAuwaﬁchdmlPobmdamhmmmhdmm‘ndoMmtum
unnﬁmmlmmdﬂn@hwkdﬂ!mwu'smnﬁmhd

commence peoceedings agaicst aud-;mpleﬁrlh:iru‘nﬁmincbuimocmdwmbsd
uﬂmmd&mndanms&kw

Attempts by improper means to influence Members in the performance of
their duties

hmmmkﬁdﬂ:&wnﬁmmmiﬂiﬂ—urﬁﬂﬁfwﬁm
Ssqualifications” in Chapter on ‘Mermbers'.

Obstructing Members and House employees in the discharge of their du s
Tn(ameﬂcﬁoawnmofuMmhudvilmdem
m'mwwummmmkpmmﬂmmkw ;
contempt (see p. 724);wmmﬁuxwmdaMuWIuml.mmng
goeng from the Howse.

The offer of a benefit ar bribe
Aswella:wanmn-nlnﬂum"’Mkw 10 years impasonment, the
tﬂ:in;o(hﬁ!umhhwmhinﬂmuﬂrmhﬂmpﬂdhmymbwyu
contermpt,
Intimidation etc. of Membors
To atemp midlmnhhtunﬁsahmuammabyhmuw
m»lyMurMmmudNtahacmdmnhPhtmunmSo

i mhmym::h\-hngaMytoMaMm'slnkwmumhﬁm
ekwrmofﬁcohodbundmwwﬂ_a; mnmdmmmhy.uﬁunmlm.mhmihsd&hﬂm'
mdvu!mmmmfnlseodmminnmpupu The committes's report Privilopes Act
ummcmmhqnuﬁmnmmhcdqrw:hlhanﬂzdmud& > 5
believe that further action shoukd be takien but that harassment of 8 Memsber in o i oot

()nSJml?SSﬂt("nmim:dMlquupMmﬂzHaud‘lhhdfm

* That Messes Fitzpatrick and Browne lmﬂlrydlnrhabrudno(pi\ilcghy

1 Mumbhnmddmnﬂmmhdmmnm(wm).nm
conduct in the House, ummdzmuymaqﬁmmmmmm&anu

ENE and crprismmd for o peeber of 3

mfmmmofhsatumm-md 3 o mud or orchestrated iekeph
calls coald be judged n contermpe ™

T30 VP IRS-E 089, 0000, (0912

™ mmmmnmt-—..:mmum—m.:-u mmmraummdmmmmm
wlmens, Ao & breach of secsion A, crewvinnd Mezdes shhegh Myeew! smcooded > .
-';'-"-..::"."i:pm l‘n-:lv('r-n \\-':"A.::.. Yl'll-u—-u-:-m-W‘\dh- commitice recamimended that the House should take Appropriate sction,
Tz Aax

130 Myey, Vit ety . CX0, sew o Mty LA

o

mn N—r(lxmmm!‘awwdhmp\ Nurnton rmarnd b
Morber far mmwnmn&mq&w.&

10 Proza e
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= That there was no evidence of improper condoct by the Member in his capa

Merrber of the House.
® That soene of the references 10 the Parliament and the Comenittee of P

ined in the paper articles constitmed & contepe of the P

However, the committee considerad the House would hest comsult its own o

taking no action in this regard "™

The committee’s mquiry and report followed a complaine made by o Mengh
(Mr Motgan) on 3 May 1955 that an article published on 28 Apeil 1955 in & v
newspaper known a3 the Hank Observer, circulating in his eb bad §
i persomal honoor as 3 Memiber of Parliament and was a direct attack on his imegrity
conduct 25 a Member of the House.'™

The commitsee’s report and findings were considered by the House on 9 June 1955
a motion maved by the Prime Mindster ‘That the Hoase agrees with the Coeenitice iy
Report” was agreed 1o without divisios. On a further motion of the Prime Minister i |
resolved that Messes Browne and Fitrpatrick be notified that 2t 10 a.m. the following dal
the House would hear them ar the Bar before peoceeding 1o decide what action it woul
take in respect of their hreaches of privilege., ™ E

On being becegin 1o the Bar of the House the following moming'™ Mr Fitzpat
sought perrnission for s counsel 1o 2ct on his belulf. The request was refused by ¢
Speaker and Mr Fitzrpatrick apofopised 1o the House for hes sctons and withdred
Mr Browne was then brought to the Bar and addressed the Homse at some Jength
apobagisieg and withdrew.

Following a suspensson of 51 minotes, the Howie resuened and the Prime Minist
moved motions in respect of Messes Fitzpatrick and Browne to the effect that, being guilf
of a serious breach of privilege, they should be imprisoned for three months and that the
Speaker should issue warrants accordingly The Leader of the Opposition moved, as
amendment, that both maticns be amended to read: .

Thar, this House = of opumon that the appropriate action 0 be takes in these cases s the |frpeosition

of substantial fines and that the umount of such Bnes and the procndure of enforcing them b

determited by the Houss forthwith, -

Following coesiderable debate, the amendment was defeased, on division, and the
motons of the Prime Manister agreed 10, on division.

Comnutiee of the Privy Council for special leave 1o appeal against the decision of the High
Court Is refereed 10 earlier (see p. 709).
CASE INVOLVING HON. 0 A D SO0 ES M1 b
In 1990 the Comeniftee of Privileges reported on actions taken by a solicitor im respect of &
the Hon. G G D. Scholes, MP. Mr Scholes had distributed certam informaton within his-
1 and had subsequently received o Jetter from & soficitor acting on behalf of 2°
cﬁthyhimmm.iwﬂin.Mlhﬂwmmm'

136 HofR 2 (198455 7. For o Aol soomst of thes coe sow | A Pettfer, “The cioe of e Senksmren Qbwrun’, The Table
XXIV, 1985, pp. §3.92

137 VP 5L SSI80 LR Deh (4.99) 3833
18 VF mse et
138 Por procesdimgs on dhit day see VI 1956 SV T FORL Db, (90659 162565
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mmwnhmmmmnmwmm
Mwmmmgmdmmmmm.wmw
ummmwmmmmmmmmwwm
found that there was noe sufficient evidence 10 Jead it 1o 2 conclusion that the statement
shousd be found to constitute an atiespt by improper means & infloence Mr Scholes in
respect of his partcipation in proceedings in Parkiament *
CASES INVGR VING LETTERS WRITTEN 2Y MEMBERS

lnutNmmCaw(lWZ)ndu&hraCan(lm)kCummdep
WWMW«MMwnMwmd
statements made in letters to Ministers. The substance of the Mesbers’ complaints was that
they had been subject to impeoper imterference in the performance of thelr duties =
Members. In the case of Mr Nugest, the commmittee found that the terms of the Jetter
Mngﬂzﬂmnndﬂ:t‘:mmmdbwunmdutyum
Mr Nugent's independence. in the af his duties, although it did not find that a
oonterpt had been commitied ! The House subsequently resolved that the persoms
resporsible: should be required to apologise’ and they did w0, In the case of Mr Sciaccs,
nmmmmwmumwmaemmm
n(mmlohﬁufurimmpalyn&epafmumzoﬂisdmnﬂ:ﬁmﬂgﬁ
conterrpe should pot be made. ™
CASE INVOLVING MR EATTER, WP

In this case the committee was required to consider a complaint that actics %o sae a
person who had swom a statwary decianution and given it to a Member (who had used # in
the course of proceedings n the House) amoumed 1o improper interference i the
performance of the Member's dutics. The commmities conchoded that no evidence had been
produced which would establish that the actices complained of amourted to or were
mualuymmmwmmummbywm
of his dutics ax a Member. Accoedingly, i found that n contempt b pot hoen coemmtsed '
WRCN CASE (LX)

lleﬂmaHmnofCunanuniudPﬁﬂmwmlmm
mmauam:c«md.mmahmw;u
MlmMnm)mumdmmmmm
bad for many years been employed by the union, Upen ks election 8o Parkisment, the unioa
enered isfo 3 contracsual relaticeship with ham that, whilst remaining a Member, he would
memmumm-mumﬁm”m"mmm
other advantages, although his comract catitled him ‘to engage in his political activites
with complete freadom’ The Member complained that the effect of @ sequence of events
mmﬂnnmhﬁquummﬁmblhalﬁsmnaw.dlowu
hmﬁdhmmhmmibﬁmdﬂnhp&nﬁmun
official of the unice would be werminated ce rendered intolersble. The Commitice of
Privileges found that, in the perticular circumstances. the action of the union did not in fact
140 79029 12990 )
143 PP IS I
13 VP L0, 1, 1531
143 VP - oian

144 P93 (i
143 19400 (1900 (Tee alis p TLY)
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would be onsuccessfid '™ 1o 1974 a letter published in 2 newspaper m the name of o
femrie mmwumaﬁw»hammmw
: mmagﬁdmlﬂm.MﬂnMdﬂnlﬂmMummm
o JURISDICTION OF THE HOUSE Howse may consader that a breach of prividege or & contemnpt has boen
camnitted it may take no funher action™ o it may docide, having regard o the
carcumstances of the case, 10 ‘consalt its own dignity by taking no pusétive action'” (and
ave Bromne/Finparrick Case, p. 731).

mmdmmh'ﬂtuamdwﬁ\amr\smd
a{aﬁmnniﬁkpcsmbymddmmmﬁqhmmidmimbemkmbyh
WMhmwmmmmmdawm‘hWmea
Mh'%CMdmwkgmmh\emMWsumundm
svolvement with a parliamentary subcormratiee. ™

assurunce that no privilepes of the P i orpo RivE
Operation of the Roya (‘m;m - hent woald be in uny way infringeq

Power and source

Commilment

mvduwmwmmmmmum@ymu
pcmlt)'ofhwﬁmmfmami(\imwgixmhntﬂuuamn.
Mamlwkmwh-mmmﬁmm&mdm
1 ivilege or a L & mﬁinth"mu&:mﬁnﬂdmmmwmcmpmuhw
’!}'ﬂnmvis&mdm7oftcp:,m : but the i esobye arca as the House of Commons in 1901; the Coemmons was considerad o be withoot the
mmmraammummmwmuﬁsmm
were: oo ogher mits in terms of the length of committal ™'
mhmlymimmhlmquusunMMnMihmd
mmfmpnn.wmnmmﬁwmwss.mw&n
three: months. No prorogation or dissolution of the Parkisment imervened during the period
«mmmmmmwumammﬁrm

* Comenitment 10 prison {see p. 739):
* Imposition of a fire: (see p, 7400
. (pubhc.) reprimiand or admonishinent (1ee p. 740)

e refment opy e ; Form of warran
h':qc:ema:m.:::;:u P"Nu.-l,,q PPeOpYiMe (see p. 742) Section 9 of the Parlsamentary Privileges Act staes:
my be adiodged 4 beeach of Whese 2 House itrposes 0n 8 person o pemalty of Iimpeiscamene for % offence agaime that Hoese. the

Tesolision of the House imposing the nd She warrmnt cenmitting the 10 cusindy shall
mumaumwmhhnmm?-g
hthCmmmhmmbthmkwonuadu

of the Howse have imes been exg 4 in general terms 10 the effect that the person

hmmh-‘ti@m'a.hﬁdmﬁkp.mmmmm
bmmmlgwmhmbcnml!hfumdhmhm.nm

Mwmhummhhmnmmimum.lfh

pwu&uhmhmmumw‘mumhwm&\mvmnm
their chity of inguiry.

The High Court decision in the B Firpatrick Case (1955) staed:

166 VP YT 00TAY, I8

16) Lo Noves Prrvenial” Case (P97, PP &S (108 VP 1

155 Tonah Awitralion Marker Cowe (1531 WP 19250618 “Benday Ban' Car 1935, VP 1957 T

A0 Now Sy’ Case (Y3811 VP FIS1-330171, Drnty Pelegroph’ Case (1971), V1 1570729002, For et eramgley we L
Cae (ISTLL PP 62371, VP 1900 YAWET; Tumiry Ohpwrver’ Cons 1978 of e ook eortey of
Yowe of the Plosse’. FP 130 (1910 VP 1908 A0 008

T30 Berbwlarm Cae (3801, P 158 {1997, VP 147%-3071477)

1 May, 2wt o py, 140-1

Prrecadeg
--wﬁmhdnmnuuumuh:::mdm?l; W’l:!:ﬂﬂ\ﬂ!"
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Farlianentary privilege 741
Imewu-dﬁshmdc-mmuummnm as dooe without malice 1owards the House or any Member, or intent to libed Member,
o G mficlent i lad 2 g & SO 10 8 hecach of iV, but i the et b appeared through negligence and lack of apprecisticn of what was involved
acknowledped mmnﬁmmmmﬁm»bﬂmmkm‘ﬂmm
in accontince wikh cases by which # was finally established, namely, the Case of g espect of the offenders. A number of 2pologles by thase involved were received o prined
' vl pior 10 the presentation of the commitiee’s report 10 the House. "™
: On 23 September 1965, an the moton of the Prime Ministee, the House agroed that the
J ‘numlimdwdnhmchdpiﬁkp.ﬂmi«wddmmyduuududﬂt
pposition and, whale & acoepted that it was published without melice and apalogics had

estshblished Is therefore that & court may review a decision o impose o penii
mmmmmwmmMmMouuu bl mnudinhsptﬂnﬂhu'.hcﬂauﬁﬂhtﬂdwﬂh'tmmmﬂn
constituting an offence. : ublished the advertisement should publish this resobution in full’, The resolution was
Faransmitted 1o the named offenders,'™
hlﬂlmpmpbhmwlydamdmﬂaamaﬂedmme&rofm
w,nmﬁnmwummﬁbwamﬁadmm' itoes Senaie and were repeimanded by the Deputy President. The background 0 this case was
mmm.mmmnmwmm*nm ] hmlMxylWllﬁchhh&nwymmmmcwvﬂnw'
: newspapers allegedly contamed certzin findings and recommendutions of a Senate select
Impositon of a fine 1 comitioe which had rx been repeeted to the Senate ™
The House, under section 7 of the Parfismentary Privileges Act, msy impose 2 find The commitiee reported 1o the Senate that the publication constituted & beeach of the
exa“g”@lnhmdamﬂmﬁnumﬁqs&(mmﬂ: mmammmuummm«mdm:nmm
a corparation. Subsectson 7(6) provides that such fines are debis due to the Co we] the people responsible and colpabie in the breach of privilege. On the recommendation of
uxlnnyberwmenbdulfofchemmmwamimmdm" umimumwxsmr?ﬁdmmbdmagm,mm-m

by any persce appointed by the House for that parpose: A fine and impriscrment 1 sepeimanded by the Deputy President,"
e imposad for the same offence. .
For many years there hod been subwiantial doubt 25 10 whether the Houses had g Exclusion of persons from precincts
POWEr %0 npose fincs, the issue naming, because of the provisions of section 49 of hwdmmhau@hmdhhﬁmmm
Constitution, on whether the House of Commons had such power in 190] This i oftaepaﬂhmuxymgﬂuy.nm‘spﬂmyheuimﬂuebymﬂr
lmhﬂmdhnmhﬁmhmﬁuumwaﬂyd achy mwtzm‘umﬁmdmwhmmCMdm
mwnmmlmMnmwmmmum o sach facilitics is under the awhority of the Presiding Officers (and see Chapter an “The
mmmmmmnxhummmupmnu' Speaker, Deputy Speakers and officers”).
Mﬁcaﬁmlﬂuﬂauhdewwdﬁ:mwu ! hmz-mammummndmmaum
X . tewspaper from the press gallery foe statements concerning & Member was withdrasm
Reprimand or admonishment g following an apology,™ Later that year the House agreed. without debate, 10 3 motice,
Another acknodedged form of penalty available to the Houses b concerning nesrepresentation of Members in papers. The motica proposed that if the
memmmwthmanmbyh Hunamadamby.bfmﬁamﬁseﬂmﬂmmuﬁdcwum
nhmmyk@mﬂamhhumﬂmh hod miskading of injurious, Tepresentatives of the newspaper concemed should be exchaded

froen the premises until the newspaper poblished the Member s explanation, '

Inhmlﬂzmhmihlu‘mdﬁ!lim-lipnﬁpdww'
wmmmmmwmbmp&ﬁdmdm
mmmmmmmmwrmwmmmm

damwwmuButhbmawwhw‘
hhmccnw(lmﬁ)mmmdmmrmm-nm

which appeared in the Canberra Times and other newspapers on'\ 18 Angust 1968

fepresented & beeach of privilege. The comnittee also found that the ultimate responsib

for pubs of the sdvertisement Ly with ten named individwals, and that the p Rl v b
e ———— 177 WP |96 ans

IT2 B o Brhardy amrmudh—-ummm 162 Land ave p 7094 198 1 1970 ramas

L R e Y 197 —<apiwwers remmsanter m

Seante Commisme of Privdegrs, Fapore s sovicies i i Surey Asssnl wn and ve Somdyy Rrvaw of 7 Moy 1971,
P63 (1979) 3, ) 1990 T2 612

I The e o o the Lewder of O Oppor ot ackrearing e Fooss i was
mhmmdmmdumw—m—--mmu O VP1s1ae)

VP ISIYNe
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nd«hmhndrmﬁmdhm&muﬁchmm
By the Speaker in respect of the precincts of the Bouse, 'V

Apology

Befoee the currens provisions

Parliamentary privilege 743

s m\mmnmmmﬂmmnsmmmnzum..
mmwhlhmmuwghmh«hmdh"m.
mWammm»wunnMumwmwmm

hﬂ:MchwhCan(wlf‘la.\lmtwwaanwmhnlhcm\etdlltﬂmu
amnﬁmkkhliuaewﬁthmfwmhsm,mmm‘u
5P ‘...hhmmdh%%hmmﬂymh
s wticred by him a¢ Ballarat , ,, and teflecting on the Speaker, and apologises o the
'mmm&mhwuﬂmwwmwhmmd
io ﬁunﬂtjmmlsdﬂeﬂm‘nhciysubvmiwofm:ﬁmo(m
3 ble Member 10 freely address his constituents™."
lnheTudzeyCam(lW)aquanfawvadnx.-M’:&
; . threatening §§ e ity of suspensson, , fallowing remarks critical of the Speaker made cutside the House.
m““"’““’f’mﬁwml‘ﬁm’ﬂ!mmmmlMﬂ&) h{kMdmlCﬂu (1989) 8 Member was suspeoded for two sitting days, The
s - '.xmxmmmnnuuhwmmmu:madw
0 .nmmh-mmummmmmmﬁnxw
hv:be:apuﬁmdinatdnniwmﬁm.mﬂmmutwmm
palled on the Member ta withdraw the allegatson and apologise. He declined tn do 50 and
as suspended for two sitting days,'™

power of expulsion
TllmlyoomsimtftIhn:lmcmrimdﬂacmdcquﬂﬁmwumﬂrhlm
w(lmwmammcxwuh‘mmmmmm'm
outsid hlhenﬁmhhhﬁﬂwundh&nm‘nikydmm
bim 10 resmain o Mesmiber '
smunmmdu-hmmmwmmummmn
dlunumdalwlmaumdmhroﬁammmmm“ ,_,III' P 10 expel a Member from its memberséup, ™

mlmmm:smdmvihpq-mmp o
MANNER OF DEALING WITH PRIVILEGE AND CONTEMPT

lekweradvedthmlhc, ponsible should be roquired 1
anlmadapdnnhangmzhrdmlmm:dhyh&puln“’

PUNISHMENT OF MEMBERS

Raismg of matter
AMmbamyuixamdeleg:amym&uu-ﬁuinﬂszﬁu
mammuMMumwmmeyammbn
mdxhﬁmuncmummbnthd;ﬁwlepmhwnmm‘nd.an&rﬁm
the master 10 the Cammstes of Privileges,"™
WhmnMunbambuamnndehSmhmymehmfu
thmkbmmnmgntﬂrmmwmundmmMmtutom
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