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CHAIR’S FOREWORD

I am pleased to present this Report of the Fiji Parliament Standing Committee
on Foreign Affairs and Defence (SCFAD), on the review of the International
Covenant on Economic, Social and Cultural Rights (ICESCR).

This report contains the Committee’s recommendation and views on the treaty.
It also provides a summary and examination of written submissions and oral
evidence received during the Committee’s meetings from 27th April to 10th May
2018.

The ICESCR was adopted in 16th December, 1966 by the UN General Assembly
and entered into force ten years later. The ICESCR, together with the Universal
Declaration of Human Rights (UDHR) and the ICCPR, constitute the
International Bill of Human Rights. The ICESCR defines a broad set of rights
related to the economic, social, and cultural elements of life that states must
provide to their citizens. The specific rights relate to: housing, education, labour,
environment, health, cultural rights (including language and religion}, and self-
determination. It also covers the right to take part in cultural life and the right
to enjoy benefits from science and inventions.

The Committee received many well written and thoughtful submissions from a
diverse range of views; Government ministries, political parties, CSOs, NGOs,
academia, UN and other regional and international agencies. It is worth noting
that during the Committee’s review a record thirty four (34) women prominently
participated in the submissions and consultations.

Importantly addressing human rights through the Bill of Rights in the Fiji
Constitution for all Fijians is critical to implementing the needs of national
sustainable development in light of the challenges posed by climate change. The
Committee notes the Fijian Government’s goal of ratifying all human rights
treaties and conventions by 2024 as noted in the 5-year and 20-year National

Development Plan.

On behalf of the Committee, I sincerely thank all those that came forward to
make submissions and air their views on this important treaty.

On behalf of the Standing Committee, I commend this report to Parliament

Hon. Netani B. Ri *

Chairman



LIST OF ACRONYMS

CCF Citizens’ Constitutional Forum

CEDAW Convention on Elimination of all Forms of
Discrimination Against Women

CJ Chief Justice

CRPD Convention on the Rights of Person with Disabilities

CS0 Civil Society Organisations

DPP Director Public Prosecutions

FEO Fijian Elections Office

FFP YW Fiji First Party Youth Wing

FLP Fiji Labour Party

FLS Fiji Law Society

FWCC Fiji Women’s Crisis Centre

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and
Cultural Rights

ICERD International Convention on the Elimination of All
Forms of Racial Discrimination

MOD Ministry of Defence and National Security

MITA Ministry of iTaukei Affairs

MOFA Ministry of Foreign Affairs

NFP National Federation Party

NFPYW National Federation Party Youth Wing

NGOs Non-Governmental Organisations

NMR National Mechanism for Reporting and Follow Up

SPC RRRT Secretariat of the Pacific Community-Regional Rights
Resources Team

SCFAD Standing Committee on Foreign Affairs and Defence

SO Standing Orders

SODELPA Social Democrat Liberal Party Youth Wing

YW

UNCAT United Nation Convention Against Torture

UDHR Universal Declaration of Human Rights

UNDP United Nations Development Program

UN OHCHR | UN Office of the High Commissioner on Human Rights

USP University of the South Pacific

UN SDGs United Nations Sustainable Development Goals

UPR

Universal Periodical Review




RECOMMENDATION

The Committee recommends that:

Parliament ratifies the International Covenant on Economic, Social and
Cultural Rights (ICESCR) without reservation.



PART 1

1.0 INTRODUCTION

The Parliament Standing Committee on Foreign Affairs and Defence undertock
a review of the proposal by the Government of the Republic of Fiji for
Parliament to ratify the International Covenant on Economic, Social and
Cultural Rights (ICESCR).

1.1 The Standing Committee on Foreign Affairs and Defence
Roles and Responsibilities

The Standing Committee is established under Standing Orders 109(2)(e}
of the Parliament of the Republic of Fiji and is mandated to look into
matters related to Fiji’s relations with other countries, development aid,
foreign direct investment, oversight of the military and relations with
multi-lateral organisations.

Under SO 110(1)(e) the Committee is mandated to review international
treatics and conventions ratified by the Government and monitor their

implementation.

The Committee comprises five Honourable drawn from both sides of the
House in a bi-partisan manner.

1.2 Committee Members

The Members of the Standing Committee on Foreign Affairs and Defence
are:

i. Hon. Netani Rika (Chairmanj

ii. Hon. Howard R. Politini (Jnr) (Deputy Chairman)
iii. Hon. Jilila Kumar
iv.  Hon. Ratu Suliano Matanitobua

During the Standing Committee's meetings, the following Alternate Members:

1. Hon. Samuela Vunivalu
1i. Hon. Ro Kiniviliame Kiliraki
1ii. Hon. Ratu Tevita Niumataiwalu



1.3 Procedure and Program

The Standing Committee on Foreign Affairs and Defence met in the
Parliament Complex from Monday 23rd April 2018 to discuss and plan
their strategy for receiving public submissions.

The Committee conducted public hearing and submissions from
stakeholders in the Parliament Complex between 27th April to 10th May
2018 on the ICESCR.

Date Submittees

27/4/18 | Mr Kevin Deveaux (UNDP consultant)

1/5/18 SPC/Regional Rights Resources Team (RRRT)
2/5/18 United Nations Office for the High Commissioner on
Human Rights (UN OCHR])

3/5/18 Office of the Solicitor-General

4/5/18 Human Rights and Anti-Discrimination Commission
Director Public Prosecutions

Social Democratic Liberal Party (SODELPA) Youth
Wing

National Federation Party Youth Wing

7/5/18 School of Governance, Development and History
Politics-USP

Fiji Women Crisis Centre

8/5/18 Professor Konai Helu Thaman -USP

9/5/18 Office of the Chief Justice

Fijian Elections Office

10/5/18 | Ministry of Foreign Affairs

Ministry of iTaukei and Native Lands Commission
Citizens’ Constitutional Forum

Fiji Labour Party

National Federation Party

Ministry of Defence and National Security
FijiFirst Party Youth Wing

Fiji Law Society




PART 2
2.0 BACKGROUND

On 16th April, 2018 the treaty was referred to the Standing Committee on Foreign
Affairs and Defence Committee for its deliberation.

Under section 51 of the Constitution, “an international treaty or convention binds
the State only after it has been approved by Parliament.”

The ICESCR has legal provisions establishing economic, social and cultural rights,
including rights relating to work in just and favourable condition, tc social
protection, to adequate standard of living, to the highest attainable standards of
physical and mental health, to education and enjoyment of the benefits of cultural
freedom and scientific progress.

2.1

2.2

2.3

The ICESCR is a multilateral treaty adopted by the United Nations
General Assembly on 16 December 1966, and came into force on 3
January 1976. The ICESCR commits States Parties to respect the
economic, social and cultural rights of individuals, including the right
to work, family, education and cultural life.

The ICESCR was drafted in 1966 alongside the International ICESCR
cn Civil and Political Rights as an attempt to enforce provisions in the
Universal Declaration of Human Rights of 1948. Currently the ICESCR
has 71 signatories and 167 States Parties.

The ICESCR is monitored by the United Nations Human Rights
Committee (a separate body to the United Nations Human Rights
Council), which reviews regular reports of States Parties on how rights
under the ICESCR are being implemented. States Parties must report
initially one year after acceding to the Covenant and then every four
years urnless Committee requests any additional reports. The
Committee normally meets in Geneva and normally holds three
sessions per year.

Articles of Summary

2.4

The ICESCR has a total of 31 Articles which are divided into 5 parts.
Part 1 which is made up solely of Article 1 recognises the rights of all
peoples to self-determination, including the right to freely determine
their political status and freely pursue their economic, social and
cultural development.



2.5

2.6

2.7

2.8

Part 2 (Articles 2 — 5) of the ICESCR obliges parties to legislate where
necessary to give effect to the rights recognised in the Covenant, and
to provide an effective legal remedy for any violation of those rights. It
also requires the rights be recognised without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

Part 3 (Articles 6 — 15) of the ICESCR lists the rights themselves. These
include rights to work (Article 6); to the enjoyment of just and
favourable conditions of work (Article 7); to form and join trade unions
(Article 8); to social security, including social insurance (Article 9); to
the widest possible protection and assistance for the family, especially
mothers, children and young persons {Article 10); io an adequate
standard of living (Article 11); to the enjoyment of the highest attainable
standard of physical and mental health (Article 12); to education
(Articles 13 and 14); and to take part in cultural life (Article 15).

Part 4 (Articles 16 - 25) of the ICESCR governs the establishment and
operation of the Human Rights Committee and the reporting and
monitoring of the Covenant. It also allows parties to recognise the
competence of the Committee to resolve disputes between parties on
the implementation of the Covenant.

Part 5 (Articles 26 ~ 31} of the ICESCR governs ratification, entry into
force, and amendment of the Covenant.



PART 3

3.0 COMMITTEE’S OBSERVATIONS AND AREAS OF
CONCERN

3.1

3.2

Requirements for Implementation

3.1.1

3.1.2

3.1.3

3.1.4

The ICESCR is monitored by the United Nations Committee a
(separate body to the United Nations Human Rights Council),
which reviews regular reports of state parties on how rights
under the ICESCR are being implemented. State parties must
report initially one year after acceding to the covenant and then
every four years unless committee requests any additional
reports. The committee usually meet in Geneva and normally
holds three sessions per year.

The ICESCR has not been ratified most of the rights contained
in it have been incorporated into the Fijian Constitution under
Chapter 2 of the Bill Rights.

One of the obvious consequences of accession of the treaty is
the reporting obligations that Fiji will meet on a periodical cycle.

Ratification would mean the government is held accountable
internationally and on a national level with regards to ICESCR
and ICCPR implementation

Impact of Ratification

3.2.1

3.2.2

It is prudent to note that in 2010, the Fijian Government in its
Universal Periodic Review Report made a commitment towards
ratifying all core human rights instruments within 10 years. At
the last reporting cycle of 2014 in Geneva, before the Human
Rights Council, the Fijian Government reaffirmed its
commitment to ratifying all core human rights instruments
which the ICESCR is a part of,

The ratification is also in line with the Fijian Government’s goal

of ratifying all human rights treaties and conventions by 2024
as noted in the 5-year and 20-year National Development Plan.

10



3.3 Ratification will also provide the following benefits to Fiji —

3.4

3.3.1 It will complement and further strengthen Fiji’s constitutional
provisions under the Bill of Rights;

3.3.2 With over 160 States having become a party to ICESCR, the
ratification of ICESCR will raise Fiji’s international standing in
the Human Rights Council community;

3.3.3 It will promote cooperation and strengthen international
relations with other State Parties who have acceded to or ratified
the Convention;

3.3.4 It will ensure cultural democracy in the curriculum of formal
education from early childhood education to university level;

3.3.5 It will ensure that people and communities have access and
resources necessary for participation in the culture of their
choice;

3.3.6 It will ensure adequate housing; adequate standard of living and
adequate Health (physical and mental) is attained;

3.3.7 It will ensure the right to self determination g

3.3.8 It will ensure the right to join a trade union and strike;

3.3.9 It will ensure the right to social security and social insurance;

3.3.10 It will ensure participation in cultural life, and benefit from
scientific progress; and

3.3.11 It will strengthen the implementation of good governance
programs for traditional leaders.

Challenges

3.4.1 Lack of consultation on the ICESCR nationwide especially
remote rural areas.

3.4.2 The treaty to be translated into the vernacular languages
during the awareness phase of implementation for members of
the public,

3.4.3 Lack of time for stakeholders especially NGOs to properly

scrutinize and raise awareness on the treaty.
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3.4.4 Lack of resources and leadership in conducting national
awareness on the treaty

3.4.5 Need to develop a National Mechanism for Reporting and Follow
Up (NMR) for Treaties and Conventions at a National Level.

3.4.6. Develop systems of checks and balances to hold businesses to
account for breaches of workers’ rights pertaining to decent
work and decent pay.

3.4.7. Linking sustainable development to the Human Rights in terms
of addressing the SDGs.

3.4.8 Linking women’s rights and children’s rights to sustainable
development through the SDGs.

3.4.9 Challenges posed globalisation and modernity to indigenous
rights to land ownership and loss of culture, identity and
traditions.

3.4.10 Need to review the national minimum wage.
3.4.11 Need to acknowledge the right of people to join trade unions.

3.4.12 Need to protect indigenous rights, knowledge, culture and
traditions.

3.4.13 Cost implications in the national awareness of the treaty on a
national scale needs to be considered.

3.5 Way Forward

The Committee strongly recommends that sustainable and stronger measures
be implemented by the executive to properly monitor and evaluate on the
treaty implementation after ratification to ensure all national laws and
policies reflect Fiji’s Global Commitment to meeting the needs of the
Sustainable Development Goals.

3.6 Stakeholders Observations

There was a general consensus from the stakeholders to the Government to
ratify the treaty.

12



3.7 Gender Analysis

The Parliament of Fiji Standing Orders 110(2) specifically states that a
committee shall ensure that full consideration will be given to the principle of
gender equality so as to ensure all matters are considered with regard to the
impact and benefit on both men and women equally. The Committee is
satisfied that the matters considered in this report, impacts on both women
and men equally and as such, ratification of the Treaty will assist in upholding
the rights of all Fijians. It is worth noting that during the Committee’s review
a record thirty four (34) women prominently participated in the submissions
and consultations.

13



PART 4

4.0 Conclusion

The committee noted that Parliament’s ratification of the Treaty will require the
necessary commitment from the Government and the relevant agencies in terms of
effective implementation of domestic legislation, systems and processes to ensure
that all SDGs are achieved in a progressive and sustainable manner. The Committee
has concluded that Fiji’s ratification of the Treaty will provide the impetus for Fiji to
take a leadership role on Human Rights in the Pacific Region. The evidence provided
by key stakeholders provides overwhelming support for ratification. The Committee
recommends Parliament to expedite ratification of the Treaty.

14



5.0 CONSIDERATION OF CONVENTION
ARTICLE BY ARTICLE

The Committee considered the Treaty Article by Article and agreed with the
Articles as summarized below:

A copy of the Treaty is attached as Appendix 1.

15



Hon. Netani Rika Hdén. Howard Politini (Jnr)
(Chairperson) (Deputy Chairperson)

Hon. Ratu Suliano Matanitobua Hon. Jilila Nalibu Kumar
(Member) (Member)

...................... AP AAA L bbby

............

(Alternate Member) ~{Alternate Member)

“Ratu Tevita Niumataiwalu
(Alternate Member)
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APPENDIX 1

ICESCR ARTICLE BY ARTICLE &
ARTICLES OF SUMMARY



This form is to be used by Honourabfe Members to submit motions

Notice of a Motion

Notice:

That the Standing Committee on Foreign Affairs and Defence review the
following treaties-

1. International Covenant on Civil and Political Rights; and
2. International Covenant on Economic, Social and Cultural Rights.

Name of member submitting the motion: Attorney-Gen

7=
Signature of member to move the motion: / l 7

Date Submitted: 13 Aprit 2018

Date for the motion to be moved: 16 April 2018

For staff use only

Date and time received:

Name of person receiving the form:




1.0

1.1

1.2

1.3

1.4

1.5

1.6

UNITED NATIONS

INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

(ICESCR)

Summary ICESCR

The ICESCR is a multilateral treaty adopted by the United Nations General
Assembly on 16 December 1966, and came into force on 3 January 1976. The
ICESCR commits States Parties to respect the economic, social and cultural
rights of individuals, including the right to work, family, education and cuitural life.

The ICESCR was drafted in 1966 alongside the International ICESCR on Civil
and Political Rights as an attempt to enforce provisions in the Universal
Declaration of Human Rights of 1948. Currently the ICESCR has 71 signatories
and 167 States Parties..

The ICESCR is monitored by the United Nations Human Rights Committee (a
separate body to the United Nations Human Rights Council), which reviews
regular reports of States Parties on how rights under the ICESCR are being
implemented. States Parties must report initially one year after acceding to the
Covenant and then every four years unless Committee requests any additional
reports. The Committee normally meets in Geneva and normally holds three
sessions per year.

The ICESCR has a total of 31 Articles which are divided into 5 parts. Part 1
which is made up solely of Article 1 recognises the rights of all peoples to self-
determination, including the right to freely determine their political status and
freely pursue their economic, social and cultural development.

Part 2 {Articles 2 — 5) of the ICESCR obliges parties to legislate where necessary
to give effect to the rights recognised in the Covenant, and to provide an
effective legal remedy for any violation of those rights. It also requires the rights
be recognised without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.

Part 3 (Articles 6 — 15) of the ICESCR lists the rights themselves. These include
rights to work (Article 6); to the enjoyment of just and favourable conditions of
work (Article 7); to form and join trade unions (Article 8); to social security,



1.7

1.8

2.0

2.1

3.0

3.1

3.2

including social insurance (Article 9); to the widest possible protection and
assistance for the family, especially mothers, children and young persons (Article
10); to an adequate standard of living (Article 11); to the enjoyment of the highest
attainable standard of physical and mental health (Article 12); to education
(Articles 13 and 14); and to take part in cultural life {Article 15).

Part 4 (Articles 16 — 25) of the ICESCR governs the establishment and operation
of the Human Rights Committee and the reporting and monitoring of the
Covenant. It also allows parties to recognise the competence of the Committee to
resolve disputes between parties on the implementation of the Covenant.

Part & (Articles 26 - 31) of the ICESCR governs ratification, entry into force, and
amendment of the Covenant.

Requirements for Implementation

ICESCR although not ratified, has been incorporated into the Fijian Constitution
under chapter 2 of the Bill Rights.

Impact of Ratification

It is prudent to note that in 2010, the Fijian Government in its Universal Periodic
Review Report made a commitment towards ratifying all core human rights
instruments within 10 years. At the last reporting cycle of 2014 in Geneva, before
the Human Rights Council, the Fijian Government reaffirmed its commitment to

ratifying all core human rights instruments which the ICESCR is a part of.

Ratification will also provide the following benefits to Fiji —

(a) it will complement and further strengthen Fiji’'s constitutional provisions under
the Bill of Rights;



{(b) with over 160 States having become a party to ICESCR, the ratification of
ICESCR will raise Fiji's international standing in the Human Rights Council

community; and

(c) it will promote cooperation and strengthen international relations with other
State Parties who have acceded to or ratified the Convention.



Internationaj Covenant on Economic, Social and Cultural Rights

Adopted and opened for signature, ratification and accession by General Assembly
resolution 22004 {XX1)
of 16 December 1966

entry into force 3 January 1976, in accordance with article 27

Preamble
The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Ch
recognition of the inherent dignity and of the equal and inalienabie rights of aji members of the human

family is the foundation of freedom, justice and peace in the world,

Realizing that the individual, having duties to other individuals ang to the ommunity to which he
belongs, i3 under a responsibility tg strive for the pbromotion and observance of the rights recognized in

the present Covenant,

Agree upon the foiiowing articles:

Article 1

1. All peoples have the right of seif—determination. By virtue of that right they freely determine their
political statys and freely Pursue their economic, social and culturaj deveiopment.

means of Subsistence,

3. The Statas Parties to the present Covenant, induding those having responsibility for the
administratign of Non—Seif-Governing and Trust Territories, shall promote the realization of the right of
seif—determination, and shalj respect that right, in conformity with the Provisions of the Charter of the

United Nations,
PART I1

Article 2



1. Each State Party to the present Covenant undertakes 0 take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximurmn of its
available resources, with a view to achieving progressive!y the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly the adoption of legislative
Measiies.

2 The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the
iirgse:rzt ¢ ovenant wilt be exercised without discrimination of any kind as 10 race, colour, sex, tanguage,
religion, political of other opinion; niationat 0f cocial nngin, property, hirth or other status.

3. Developing countries, with due regard to human rights and their national economy, May determine
to what extent they would guarantee the economic rights recognized in the present Covenant to non-
nationals.

Article 3

The States Parties to the present Covenant undertake to ensure the equal right of men and women 1o
the enjoyment of all economic, social and cuttural rights get forth in the present Covenant.

Article 4

The States Parties to the present Covenant recognize that, in the enjoyment of those rights provided

by the State in conformity with the present Covenant, the State may subject such rights onty to such
limitations as are determined by law only in so far as this may be compatible with the nature of these
rights ang solely for the purpose of promoting the general welfare in a democratic society.

Article &

1. Mothing In the present Cavenant may he interpreted as imptying for any Giate, group of person any
rigiw to engags in any activity or to perfonm any act aimed at the destruction of any of the rights o1

freedoms recognized herein, or at theu limitation to & greater extent than s provided fof in the
present Covenant.

2. No restriction upon oF derogation from any of the fundamental human rights recognized of existing
in any country in virtue of law, conventions, regulations of custom shall be admitted on the pretext
that the present Covenant does not recognize quch rights or that it recognizes them to a lesser extent.

PART I11

Article 6

1. The States Pariies 0 the present ovenant recognize the right te work, which inciudes the right of
everyone to the pppuitunity to gain his iiving by work which he freely chogses or accepts, and will take
appropriate steps to safeguard this right.

5. The steps to be taken by & State Party to the present Covenant to achieve the full realization of this
right shall include technical and vocational guidance and training prograrmnmes, policies and technigues
to achieve steady economic, social and cuituial development and full and productive employment
urdher eonditions safeguarding fundamental political and economic freedoms to the individual.

Axticle 7

The States Parties to the present Covenant recognize the right of everyone to the gnjoyment of just
and favourable"conditions of work which ensure, in particular:

(a) remuneration which provides all workers, as @ minimum, with:



(i} Fair wages and equal remuneration for work of equal value without distinction of any kind, in
particular women being guaranteed conditions of work not inferior to those enjoyed by men, with equal

pay for equal work;

(ii) A decent living for themselves and their families in accordance with the provisions of the present

Covenant;

{b} Safe and healthy working conditions; (c) Equal opportunity for everyone to be promoted in his
employment to an appropriate higher level, subject to no considerations other than those of seniority

and competence;

(d } Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as

remuneration for public holidays

Article 8
1. The States Parties to the present Covenant undertake to ensure: r

(a) The right of everyone to form trade unions and join the trade union of his choice, subject only to
the rules of the organization concerned, for the promotion and protection of his economic and social
interests. No restrictions may be placed on the exercise of this right other than those prescribed by law
and which are necessary in a democratic society in the interests of national security or public order or

for the protection of the rights and freedoms of others;

{b) The right of trade unions to establish national federations or confederations and the right of the
latter to form or join international trade-union organizations;

{¢) The right of trade unions to function freely subject to no limitations other than those prescribed by
law and which are necessary in a democratic society in the interests of national security or public order
or for the protection of the rights and freedoms of others;

(d) The right to strike, provided that it is exercised in conformity with the laws of the particular

country,

2. This articie shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces or of the police or of the administration of the State. 3. Nothing in this
article shall authorize States Parties to the International Labour Organisation Convention of 1948

concerning Freedom of Association and Protection of the Right to Organize to take legistative measures
which would prejudice, or apply the law in such a manner as would prejudice, the guarantees provided

for in that Convention.

Article 9
] 4
The States Parties to the present Covenant recognize the right of everyone to social security, including

social insurance,

Article 10
The States Parties to the present Covenant recognize that:

1. The widest possible protection and assistance should be accorded to the family, which is the natural
and fundamental group unit of society, particularly for its establishment and while it is responsible for
the care and education of dependent children. Marriage must be entered into with the free consent of

the intending spouses,

2. Special protection should be accorded to mothers during a reasonabie period before and after
childbirth. During such period working mothers should be accorded paid leave or leave with adequate
social security benefits,



3. Special measures of protection and assistance should be taken on behalf of ali children and young
persons without any discrimination for reasons of parentage or other conditions. Children and young
persons should be protected from economic and social exploitation. Their employment in work harmful
to their morals or health or dangerous to life or likely to hamper their normal development should be
punishable by law. States should also set age limits below which the paid employment of child labour
should be proffibited and punishable by law.

Article 11

1. The States Parties to the present Covenant recogrize the right of everyone to an adequate standard
of living for himself and his family, including adeqguate food, clothing and housing, and to the
continuous improverent of living conditions. The States Parties wil! take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential importance of international co-
operation hased on free consent.

3. The States Parties to the present Covenant, recognizing the fundamental right of everyvene to be
free from hunger, shall take, individually and through international co-operation, the rmeasures,
inciuding specific programmes, which are needed:

{a) To improve methods of production, conservation and distribution of food by making full use of
technical and scientific knowledge, by disserinating knowledge of the principles of nutrition and by
developing or reforming agrarian systems in such a way as to achieve the most efficient development
and utilization of natural resources,;

ih) Taking into account the problems of both food-importing and food-exporting countries, to ensure
an equitable distribution of world food supplies in relation to need.

Article 12

1. The States Parties to the present Covenant recognize the right of evervone to the enjoyment of the
highest attainable standard of physical and mental health.

2. The steps tc be taken by the States Parties to the present Covenant to achieve the full realization of
this right shall include those necessary for:

{a) The provision for the reduction of the ctilibirth-rate and of infant mortality and for the healthy
developmant of the child;

{b) The improvement of all aspects of environmental and industrial hygiene;
{¢} The praeveition, treatiment and control of epidemic, sndernic, occupationat and other diseases;

{d) The creation of conditions which would assure to zl medical service and medical attention in the
event of sickness.

Article 13

1 The Siates Parties to the present Covenant recognize the right of everyone to education. They agree
that education shall be directed to the full development of the human personality and the sense of its
dignity, and shall strengthen the respect for human rights and fundamental freedoms. They further
agree that education shali enabie all persons o parlicipate effectively in a free society, promote
understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups, and
further the activities of the United Nations for the maintenance of peace.

7. The States Parties to the present Covenant recoghize that, with a view to achieving the full
realization of this right:

(a) Primary education shall be compulsory and available free to all;



(b) Secondary education in its different forms, including technical and vocational secondary education,
shall be made generally available and accessible to ali by every appropriate means, and in particular
by the progressive introduction of free education ;

{c) Higher education shalf be made equally accessible to all, on the basis of capacity, by every
appropriate means, and in particular by the progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified as far as possible for those persons who
have not received or compieted the whole period of their primary education;

{e) The development of a system of schools at all levels shall be actively pursued, an adequate
fellowship systern shall be established, and the material conditions of teaching staff shall be

continuously improved.
3. The States Parties to the present Covenant undertake to have respect for the liberty of parents and,
when applicable, legal guardians to choose for their children schools, other than those established by

the public authorities, which conform to such minimum educational standards as may be laid down or
approved by the State and to ensure the religious and moral education of their children in conformity

with their own convictions.
4. No part of this article shali be construed so as to interfere with the liberty of individuals and bodies
to establish and direct educational institutions, subject always to the observance of the principles set

forth in paragraph I of this article and to the requirement that the education given in such institutions
shall conform to such minimum standards as may be laid down by the State.

Article 14

Each State Party to the present Covenant which, at the time of becoming a Party, has not been able to
secure in its metropolitan territory oi other territories under its jurisdiction compulsory primary
education, free of charge, undertakes, within two years, to work out and adopt a detailed plan of
action for the progressive implementation, within a reasonable number of years, to be fixed in the
plan, of the principle of compulsory education free of charge for all.

Article 15

1. The States Parties to the present Covenant recognize the right of everyone:

(a) To take part in cultural life;

(b) To enjoy the benefits of scientific progress and its applications;

(c) To benefit from the protection of the morai and material interests resulting from anyrscientiﬁc,

literary or artistic production of which he is the author.

2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of
this right shall include those necessary for the conservation, the development and the diffusion of
science and culture. 3. The States Parties to the present Covenant undertake to respect the freedom

indispensable for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the benefits to be derived from the
encouragement and development of international contacts and co-operation in the scientific and

cultural fieids.
PART 1V

Article 16



1. The States Parties to the present Covenant undertake to submit in confermity with this part of the
Covenant renorts on the measures which they have adopted and the progress made in achieving the
observance of the rights recognized herein,

2.

!" . o
(&) &li reperis 'shall be submitted to the Secretary-General of the United Nations, who shall transmit
copies to the Economic and Social Council for consideration in accordance with the provisions of the
present Covenant;

(b) The Secretary-General of the United Nations shail alse transrit to the specialized agencies copies
of the reports, or any relevant parts therefrom, from States Parties to the present Covenant which are
also members of these specialized agencies in so far as these reports, or parts therefrom, relate to any

matters which fall within the responsibilities of the said agencies in accordance with their constitutional
instruments.

Article 17

1. The States Parties to the present Covenant shall furnish their reports in stages, in accordance with a
programme to be established by the Economic and Social Council within one year of the entry into

force of the present Covenant after consultation with the States Parties and the specialized agencies
concerned.

2. Reports may indicate factors and difficulties affecting the degree of fulfilment of obligations under
the present Covenant.

3. Where relavant information has previously heen furnished to the United Nations or To any
specialized agency by any State Party to the present Covenant, it wili not be necessary to reproduce
that information, but a precise reference to the information so furnished will suffice

Article 18

Pursuant to its responsibilities under the Charter of the United Nations in the field of human rights and
fundamental freedorms, the Economic and Social Council may make arrangements with the specialized
agencies in respect of their reporting to it on the progress made in achieving the cbservance of the
provisions of the present Covenant falling within the scope of their activities. These reports may
include particulass of decdisions and recommendations on such implementation adopted by their
competent organs.

Article 19

The Economic and Social Council may transmit to the Commission on Human Rights for study and
general recommendation or, as appropriate, for information the reports concerning human rights
subritted by States in accordance with articles 16 and 17, and those concerning human rights
submitted by the specialized agencies in accordance with article 18.

Article 20

The States Parties to the present Covenant and the specialized agencies concerned may submit
comments to the Economic and Sociai Council on any generai recommendation under articie 19 or
referance to such general recommendation in any report of the Commission on Human Rights or any
documentation referred to therein.

Article 21

The Economic and Social Councii may submit from time to time to the General Assembly reports with
recommendatigns of a general nature and a summary of the information received from the States
Parties to the present Covenant and the specialized agencies on the measures taken and the progress
made in achieving general observance of the rights recognized in the present Covenant,



Article 22

The Economic and Social Council may bring to the attention of other organs of the United Nations,
their subsidiary organs and specialized agencies concerned with furnishing technical assistance any
matters arising out of the reports referred to in this part of the present Covenant which may assist
such bodies in deciding, each within its field of competence, on the advisability of international
measures {ikely to contribute to the effective progressive implementation of the present Covenant.

Article 23

The States Parties to the present Covenant agree that international action for the achievement of the
rights recognized in the present Covenant includes such methods as the conclusion of conventions, the
adoption of recommendations, the furnishing of technical assistance and the holding of regional
meetings and technical meetings for the purpose of consultation and study organized in conjunction

with the Governments concerned. p

Article 24

Nothing in the present Covenant shall be interpreted as impairing the provisions of the Charter of the
United Nations and of the constitutions of the specialized agencies which define the respective
responsibilities of the various organs of the United Nations and of the specialized agencies in regard to

the matters dealt with in the present Covenant.
Article 25

Nothing in the present Covenant shall be interpreted as impairing the inherent right of all peoples to
enjoy and utilize fully and freely their natural wealth and resources.

PART V

Article 26

1. The present Covenant is open for signature by any State Member of the United Nations or member
of any of its specialized agencies, by any State Party to the Statute of the International Court of
Justice, and by any other State which has been invited by the General Assembly of the United Nations

to become a party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratification shalt be deposited with
the Secretary-General of the United Nations. r

3. The present Covenant shall be open to accession by any State referred to in paragraph 1 of this
article.

4. Accession shall be effected by the deposit of an instrument of accession with the Secretary-General
of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which have signed the present
Covenant or acceded to it of the deposit of each instrument of ratification or accession.

Article 27

1. The present Covenant shall enter into force three months after the date of the deposit with the
Secretary-General of the United Nations of the thirty-fifth instrument of ratification or instrument of

accession.



2. For each State ratifying the present Covenant or acceding to it after the deposit of the thirty-fifth
instrument of ratification or instrument of accession, the present Covenant shal! entar inte forge thros
months after the date of the deposit of its own instrument of ratification or instrument of accession.

Article 28

The provisions’Jof the present Covenant shall extend to all parts of federal States without any
limitations or exceptions.

Article 29

i. Any State Party te the present Covenant may propose an amendment and file it with the Secretary-
General of the tnited Mations. The Secretary-General shal! thereupon communicate any proposed
amendments to the States Parties to the present Covenant with a request that they notify him whether
they favour a conference of States Parties for the purpose of considering and voting upon the
proposals. In the event that at least one third of the States Parties favours such a conference, the
Secratary-General shali conwvene the conference under the auspices of the United Nations. Any
amendment adopted by a majority of the States Parties present and voting at the conference shall be
submitted to the General Assembly of the United Nations for approval,

2. Amendments shail come into force when they have been approved by the General Assembly of the
United Nations and accepted by a two-thirds majority of the States Parties to the present Covenant in
accordance with their respective constitutionai processes.

3. When amendments come into force they shall be binding on those States Parties which have
accepted them, other States Parties still being bound by the provisions of the present Covenant and
any eailier amendment which they have accepted.

Article 30

Irrespective of the notifications miade under article 26, paragraph 5, the Secretary-Genperal of the
United Nations-snzll inform all States referred to in paragraph I of the same article of the following
particuiars:

{a} Signatures, ratifications and accessions under article 28;

(b) The date of the entry into force of the present Covenant under article 27 and the date of the entry
inito force of any amendments under article 29.

Article 33

1. The present Covenant, of which the Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shail transmit certified copies of the present Covenant
to ali States referred to in article 26.



APPENDIX 2

SUSTAINABLE DEVELOPMENT
GOALS (SDGs) RELATED TO THE
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VERBATIM NOTES OF THE MEETING OF THE STANDING COMMITTEE ON
FOREIGN AFFAIRS AND DEFENCE HELD IN THE COMMITTEE ROOM (WEST

WING), PARLIAMENT PRECINCTS, GOVERNMENT BUILDINGS, ON TUESDAY, 1*
MAY, 2018 AT 12.00 P.M.

Interviewee/Submittee : Regional Rights Resources Team (RRRT) &
the Secretariat of the Pacific Community (SPC)
Attendance:
1. Mr. Miles Young - Director
2. Ms. Jayshree Mangbhai - Senior HR Advisor
3. Ms. Rose Martin - Senior Human Rights Advisor
4, Mr. Martin Child - Senior Human Rights Advisor
5. Ms. Danica Waiti - Team Leader
6. Mr. Sonal Aujla - Communications Assistant

MR. CHAIRMAN.- Honourable Members, we have with us this afternoon the team from the
Secretariat of the Pacific Community (SPC) and the Regional Rights Resources Team (RRRT) and
we have with us: Mr. Miles Young, Ms. Jayshree Mangbhai, Ms. Rose Martin, Mr. Martin Child,
Ms. Danica Waiti and Mr. Sonal Aujla.

I take this opportunity, on behalf of the Honourable Members of the Standing Committee on
Foreign Affairs and Defence, to welcome you again this afternoon and we are very appreciative
with your response te our invitation and we believe with your experience and knowledge, you will
assist us in putting down a Report in regards to these Treaties that we are scrutinising now: the
International Covenant on Civil and Political Rights (ICCPR); and the International Covenant on
Economic, Social and Cultural Rights (ICESCR).

So, after your submission then it will be question time, and we are looking forward to your
presentation this afternoon. With no further ado, I now give you the floor.

MR. M. YOUNG.- Mr. Chairman and other Honourable Members of this Parliamentary
Standing Committee on Foreign Affairs and Defence, vinaka vakalevu for providing the SPC
Regional Rights Resource Team with this opportunity to make submissions on whether Fiji should
ratify the International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights.

Mr. Chairman, if you permit, I propose to make short opening remarks and then take
questions from the Committee. As the Standing Committee will note, RRRT is the Human Rights
Programme of SPC. SPC is an inter-governmental organisation owned and governed by 26
member States, comprising of the 22 Pacific Island countries and territories, including Fiji plus
Australia, New Zealand, France and the United States.

T would like to just emphasise that SPC RRRT provides technical assistance to SPC members.
We are not a political body nor an NGO nor an advocacy body. Our assistance is purely technical
and only in response to requests from our member States.

Mr. Chairman and Honourable Members, in relation to the subject matter before the Standing
Committee, SPC RRRT’s position is that we support the ratification of both the ICCPR and the
ICESCR, both covenants. There are many good reasons to ratify both, and I am sure the
Committee has heard many submissions around these good reasons. So, rather than go through the
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various reasons, what I and the team wish to do today in these opening remarks is to focus on the
link between human rights, sustainable development and good governance. In other words, while
ratifying the two covenants, support sustainable development and good governance, The reason,
Mr. Chairman, for focusing on this link is because as I have explained earlier, SPC is in the
business of supporting its members in that development process in achieving its development
outcomes.

During the course of the “question and answer session”, we can also touch on other reasons if
there are specific questions but these opening remarks will just focus on the link between human
rights, sustainable development and good governance.

Mr. Chairman, RRRT believes that Fiji and your Committee in particular, Fiji, both support
sustainable development and good governance. In fact Fiji has very publicly expressed its support
for the Sustainable Development Goals (SDGs) including at the United Nations. When he
addressed the General Assembly in September 2016, the Prime Minister, the Honourable Josaia
Vorege Bainimarama confirmed that sustainable development is at the forefront or is at the core of
Fiji’s national agenda.

In 2017 (and this is a very interesting initiative), Fiji collaborated with the Danish Institute
for Human Rights and ten other countries: Azerbaijan, Chile and Denmark, Ecuador, Luxembourg,
Portugal, Rwanda, Sierra Leone, Thailand and Uruguay in preparing the Report, “Human Rights
and the Sustainable Development Goals Receiving Synergies™.

Now, this Report which Fiji co-prepared states, and I quote, “Human rights and sustainable
development are interdependent and mutually re-enforcing. In order to respond to the rising global
equalities and realising SDGs in a way that leaves no one behind, human rights obligations and
commitments will need to be applied, implemented and protected.” The Report goes on to say, and
I quote, “The SDGs are based around universal human rights. This explains why there is no
particular SDG on human rights, in fact human rights are part and parcel of every one of the 17
SDGs. Over 90 percent of the SDGs targets are embedded in Human Rights Treaties. Thus
without progressing on implementing these treaties, 90 percent of SDGs’ targets cannol be
realized.”

So, Mr. Chairman, this Report, as I said, was co-prepared by Fiji. Ina very succinct way, it
explains why human rights is at the heart of sustainable development. Here in the Pacific, we have
the Pacific Plan which (I am sure the Committee is aware of) was endorsed by Pacific leaders,
including Fiji, and it states that the ratification and implementation of core Human Rights
Conventions, including the two Covenants that we are talking about, are key goals for the Pacific
Region.

More recently in 2015 we had the Denarau Declaration by Members of Parliament from Fiji,
Kiribati, RMI, Nauru, Niue, Palau, Samoa, Solomons, Tonga, Tuvalu and Vanuatu and that
Denarau Declaration affirmed Pacific leaders® vision for good governance and human rights. The
Declaration stated that human rights are essential cornerstones of good governance and the social
economic and cultural development of Pacific Island nations. It also went on to state that human
rights and good governance can be achieved when linked to Pacific cultures and values.

So, Mr. Chairman, good governance is key to addressing poverty and sustainable
development. The ICCPR directly supports good governance by enshrining civil and political
rights, including freedom of expression, movement, thought, conscience, religion and the right to
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vote and stand in Elections. The ICESCR meanwhile directly addresses some of the key
development issues in Fiji, for example the right to education, health, work to an adequate standard
of living, including food, clothing and housing.

Honourable Committee Members, Fiji is a leader in the Pacific, we all know that. Ratifying
the ICCPR and ICESCR will demonstrate this country’s leadership on human rights. It would
demonstrate this country’s leadership on the sustainable development goals because Fiji will
highlight the importance of that relationship between human rights, sustainable development and
good governance.

Mr. Chairman and Honourable Members, we conclude our opening remarks and we are
happy to take questions. Vinaka Vakalevu.

MR. CHAIRMAN.- Thank you, Director, for that short information that you have rendered
to us. Honourable Members, it is question time, questions are open.

HON. RATU K. KILIRAKI.- Mr. Chairman, through you, thank you, Mr. Young, for the
presentation as your role to address human rights in relation to sustainable goals and good
governance. There is your point of proposing that Fiji should ratify the two Covenants. Whilst
going through some of the comments from various presentations in written form, especially in these
statements regarding the cultures and traditions as you have mentioned that it augurs well with the
developments addressed in the Sustainable Development Goals whereas there are some other
concerns of the western liberalization of the Pacific countries that have more implications on the
ratification of these two Covenants whereas you are more focused on the SDGs as a basis for
ratifying the two Covenants. Can you give a comment on those two different points of views in
regards to your side to ratify the two covenants? Thank you.

MR. M. YOUNG.- Thank you, Honourable Member, as I said, the opening comments were
only focused around that link but there are other good reasons and this is an opportunity for us to
elaborate on those other good reasons. RRRT, as you know, we do work across the Pacific and
addressing this question around alignment of rights with culture and values have been something
that as an organization, as initiative, we have addressed in the last 25 years that RRRT has been
doing this work perhaps even more, and I will perhaps turn to some of my colleagues because they
are the ones who have been in the field and have worked on these issues around rights, culture and
values and perhaps I could invite Ms. Rose to my right.

HON. H.R.T. POLITINL- Thank you, Mr. Young, how successful have you been in terms of
synergizing the Treaties with the cultural, like the indigenous communities - that is the question?

MR. M. YOUNG.- Yes, so pethaps there is Ms. Rose to my right and Ms. Jayshree to my left
and also Mr. Martin and perhaps also on human rights and religion, culture and religion, perhaps
we could answer it that way. Ms. Rose, would you like to start?

MS. R. MARTIN.- Thank you, Mr. Chairman and Honourable Members, some of the work
that we do with regards to aligning human rights and culture is when we talk to governments and
pecple in countries and communities, especially in the Covenant on Economic, Social and Cultural
Right, which states that the right to practice our cultural practice, et cetera, so what we are saying is
that, the values that our culture have are aligned to the human rights principles because our culture,
values respect, cohesively living together, et cetera. So, these are also the same principles that
human rights advocate and have.
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So, in a way when we talk about human rights and culture we make that link and in saying
that, human rights is about enabling us to positi vely develop, to live together in harmony which are
some of the values that our culture has as well as religion.

The other thing as well is that we also talk about rights with responsibilities. Those two
always go together and so we also think (Ms. Jayshree might comment on this further), we have a
project that we are working on and one of the key aspect of the project is looking at what the
culture says and what human rights says and trying to merge those iwo together as well as religion.
So, that is an example of how we align cultural values together with human rights values. Thank
you.

MR. M. YOUNG.- Just to add very quickly, there is a lot of resources that we have
developed, things like videos, pamphlets, things like that which look at this link between rights,
culture and religion. I am sorry, we did not have the opportunity this morning to bring it and show
it to you because these are the types of tools that we take out to all the communitics and we show
them to community members to show how they align. Perhaps on another occasion, we could do
that.

MS. J. MANGBHAL.- Just very briefly to add to what Ms. Rose has shared, a lot of focus in
the last couple of years, in particular, was really being around and having those open conversations
when we go into countries because we realize there are many different actors that come in and talk
about human rights and there is often quite strong perceptions about what rights are and what they
are not, and how they get translated on the ground. So, for us it has always always been about, just
as Ms. Rose was saying, looking at rights but looking at that in the context of our culture and
looking at what we understand by faimess and equality in our culture, how do we demonstrate
mutual respect and also talking those frank conversations about how our cultures are changing and
how people are moving in and out of our region and how do we protect and create by Calico
citizens, citizens that are rooted in their culture and understandings of our values but also are able
to move to other countries or interact with other people from other countries and respect each
other’s religion or culture,

S0, there has been a lot of our discussions and a lot of the work that we do around education,
the support for the work we do to national human rights institutions as they translate rights on the
ground in ways that communities understand and can make rights real for communities, | also
would like to say in particularly in relation to the Covenant on Economic, Social and Cultural
Rights so you look at that, you will see that a lot of those rights lend themselves to a more
collective bent because we are looking at the wider systems of education and health, so it also
allows for those broader conversations of where we are at as a country as we progress, and where
we would like to be in terms of everyone being able to celebrate and enjoy their life to the fullest.
Thank you.

MR. M. YOUNG.- Our work is around inclusion and respect, making sure that no one gets
left behind, that is really a lot of what our work is about.

HON. HR.T. POLITINI.- Thank you, Mr. Chairman, thank you, Ms. Rose and Mr. Young,
what 1s the perception like when you are working with grassroot communities, do you work with
grassroot comrunitiecs? Do you engage with the iTaukei Affairs Board to go to the grassroot
communities?
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MR. M. YOUNG.- Yes, currently, as I understand it, we do not have any projects in Fiji
because Fiji is at a level where capacity is quite good, and you have a lot of actors in Fiji that can
do that work. Of course, if an invitation or request from the government comes to us to do that
work, we would respond but we do a lot of grassroots work with other communities across the
Pacific and my colleagues can speak to the responses that they have received.

HON. RATU S. MATANITOBUA.- Thank you, Mr. Chairman, thank you, Mr. Young, can
you comment on the feedback from the local religious people about that?

HON. H.R.T. POLITINL- This is a good forum because we have two high chiefs.
MR. M. YOUNG.- Yes.

(Laughter)
HON. H.R.T. POLITINL- So it is important to see how you can engage.

MS. R. MARTIN.- I will give an example of my trip to Tuvalu in the last couple of weeks.
So, we spoke to education stakeholders and they also invited civil society organizations and their
chief, a member from their Kaupule (this is like the local chief). At the moment in Tuvalu, there is
a lot of talk about human rights and because they are also going through the review of their
Constitution, there was a lot of information exchange. We had this session where we talked about
human rights, we went through their values and principles and we also asked them to look at their
own culture and bring out the values and principles that align to human rights and we talked about
rights and responsibilities.

So they received that really well and they said that this is the kind of information that we
need to share with everyone so that they know the development like what Mr. Miles was saying,
about tagging it along with sustainable development and using human rights core principles and
values to ensure that we achieve the highest impact for everyone is really important. ~ So, it was
well received by the local people and I think it was also a recommendation that this is the kind of
information that needs to go out when we are talking about human rights to people.

MR. M. YOUNG.- Mr. Chairman, could I just add one thing, so RRRT commenced in 1995
so we have been around for about 32 years and in all that time we have worked in the Pacific. So,
this is a Pacific-born and bred human rights’ initiative.

I am from Lautoka; Ms. Jayshree is from Suva, we are a multicultural team but we are from
this part of the world, and so our work is very much routed in Pacific values, Pacific culture. We
know that we have to do that because this is our part of the world, and we would not have been
doing this work for 30-0dd years if we did not focus and root our work in Pacific values, Pacific
culture. I know that when RRRT started this work wayback in 1995, this issue was a big issue,
alignment with local cultures and values but over time we have managed to break down those
misunderstandings.

As you can see now, if you look through this table that I have here, the number of countries
across the Pacific that have ratified human rights’ Treaties, the core Treaties, is expanding. Now in
many countries, through our work, we know that a number of countries are looking at establishing
human rights’ institutions as well. So, there is this understanding that, yes, it is aligned, If you
look at it within the context of Pacific values and Pacific culture, there is alignment and it can help
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with sustainable developments. So, that conversation has evolved over the years and [ have to
admit that it was a difficult conversation but it is now becoming much easier. As 1 said, it is around
the Pacific context, and that is why RRRT has been so successful over the last 32 years.

MR. CHAIRMAN - Just a comment on Ms. Rose's brief for us, [ can see vou are using
Tuvalu, it is not a very good example because Tuvalu is a small island,

(Laughter)

MR. CHAIRMAN.- You can convince them, to talk about Fiji, PNG it is quite big, and we
still experience that there is the portion of the population that are yet to be touched. Those are the
areas, especially indigenous who live in the rural and, for example, here in Fiji, the educated, the
working people in the city, they are familiar but those in the rural areas, awareness and
consultations are needed for them to understand the rights because most of them do not understand
the human rights. 1t is just a comment.

MS. R. MARTIN.- Perhaps I can also add that I absolutely agree with you. 1 mean Fiji is
unique in many ways in the Pacific but I would also like to share with you part of the work that we
do. There has always been a recognition that we cannot only be talking human rights in the
capituls, but that we need to actually be taking rights out to communities or to other areas. In g
way, we are uniquely placed because we have country focal officers in many of the other Pacific
countries where we work, and they are the ones who are locals on the ground who are often doing
the community outreach in the local language, they know the context, they kniow the culture, they
know how to work.

So, part of the work we do are also around education and human nights education with the
Ministries of Education and other parts of the Pacific have really been about: how do we support
Ministries of Education and teachers in schools, not only in the capitals but in remote areas, so that
their many challenges and being remote of not being connected to the capitals, and all of their
issues also can be explored and understood in the context of human rights. Thank you.

MR, M. YOUNG.- Mr. Chainnan, can 1 just add one thing, just to go through the process,
the way we work is that, a request will come from the member so in this particular case, Fiji, we
will then work with the State to develop a programme and it will be in consultations. So, we do neti
just simply go out and do it ourselves. Whatever we do is in consultation with the member States
and we ensure that, as Ms. Jaysluce said, there is wide inclusive consuitations,

MR. CHAIRMAN.- Honourable Kumar, | believe you have a question.

HON. ILN. KUMAR.- Thank you, Mr. Chairman, thank you, Mr. Young and your team for
your contribution so far this afternoon. Something that interests me is when you talked about these
three things, iike human rights connect with sustainable development and good governance in order
for these two Conventions to be ratified, and you further suggested that we need to ratify these
Conventions, thank you.

My question is: in order for Fiji to ratify these Conventions, do you think that we should have
some reservations, ratify with reservations or ratify without reservations? We need to know your

opinion on that. Thank you.

MR. M. YOUNCG.~ Perhaps I will invite one of my other team members to speak on this.
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MR. M. CHILD.- Thank you, so, yes, you have the option of ratifying with reservations
under any of the Articles that are not identified as core Articles of the Conventions. Our
recommendation is that you ratify without reservations. The reason for that is, we see the
realisation of these Conventions as a gradual process anyway and some of our countries have
excrcised reservations, they would normally only do so with the view to eventually withdrawing
those reservations. So the practical effect of making a reservation there is not much of one, it is an
aspirational progressive process and so our view was, should Fiji decide to ratify these
Conventions, they should ratify without reservations with the view to implementing all of the
provisions over time.

HON. J.N. KUMAR.- Thank you, Mr. Chairman, just in line with my question, as we all
understand that human rights have some conflicts with cultural values and norms, do you think that
the Pacific countries or even Fiji is ready to ratify the Conventions without reservations?

MR. M. CHILD.- Yes, I think that Fiji is ready. A number of Pacific countries have ratified
Conventions without reservations, and like I said, those that have reservations have mostly
withdrawn them now. 1 think some of those fears around conflicts of rights and culture, those were
also present when in the past Fiji has ratified other Conventions such as the Convention on the
Elimination of Discrimination Against Women (CEDAW). 1 also think it has been our experience
that those fears have not in fact being realised and actually religious and cuitural leaders have been
some of our strongest allies with getting the message of these Conventions out to communities for
raising important issues like Violence Against Women, that is one of the main issues under that
Convention. So, yes, I think that Fiji is most definitely ready.

HON. J.N. KUMAR.- Thank you for your opinion.
MR. CHAIRMAN.- Honourable Howard Politini, [ believe you have a question.

HON. H.R.T. POLITINL- Thank you, Mr, Chairman. I think this is just a comment, first of
all, as T was going through the two Conventions, I think it was like a proud moment because I know
it is all incorporated in our 2013 Constitution and now we are in the process of ratifying, and I think
rightfully that they have chosen an organisation like you to also look into the affairs of the Pacific,
in terms of our cultural obligations and norms.

I think the smarter approach to this was actually to localised it first rather than people looking
at the United Nations as a big guy with a stick forcing the countries to implement that. So,
basically I do not know whether the 2013 Constitution is already incorporated to the Charter to the
Bill of Rights. So, for me, the Government and even Honourable Members here, as we are all on a
by-partisan approach, it is a problem for us be given the Treaties to look through before we table
them in Parliament. Vinaka.

MR. M. CHILD.- Yes, vinaka.
MR. CHAIRMAN.- Honourable Ratu Kiniviliame Kiliraki.
HON. RATU K. KILIRAKL- Mr. Chairman, if I can follow on from that, does the current

Constitution totally address the issue of human rights or whether there is a need for amendments,
can you comment on that?
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MR. M. YOUNG.- Thank you, Honourable Member, at this stage 1 think we have not done
ari in-depth analysis. [ think if the recommendation from this Conunitlee is to proceed then there
will be a process involved. Part of that process will be a need to look at the Constitution, Fiji’s
legislation, its jurisprudence and see what else is needed to give effect domestically io the
Conventions and | would be a litile hesitant at this stage and 1 think my feamn wili agree that it is a
bit too early at this stage, without having done that analysis of whether there is enough in the
Constitution around Chapter 2 to meet Fiji’s obligations.

S0, perhaps that is the key issue I think that will need to be looked at and that will be an
extensive process involving the Office of the Attorney-General, for example, and others but yes,
there is a Bill of Rights Chapter. Interestingly, and 1 just put this as a comment: there is also a
provision around limiting those rights so that is interesting as well, so that needs to be looked at
too.

HON. H.R.T. POLITINL- It will be limited rights which is just based on times of natural
disaster, that is the only time that there are limitations to that.

MR. M. YOUNG.- Under the Constitution, the Rights and Freedoms which are set out in
Chapter 2 (I am just looking at the relevant provisions), may be limited by laws which are
necessary, 5o there could be a law which the Parliament may enact to say that this Bill is necessary
to restrict some of the rights in Chapter 2. That lmnitation is perhaps far greater than what many
other Constitutions have, that is appropriaie in an open and democratic society sa 1t is slightly
different to what a iot of otier Constitutions say about limiting rights.

This one just says if it is necessary then you couid fimit it. | do not think there is any
jurisprudence in Fiji around what is necessary as I can recall, so this is a matter that I think will
need to be discussed when you have this investigation or analysis of whether Fiji around the
jurisprudence, the Constitution and laws in Fiji.

HON. RATU K. KILIRAKIL- Mr. Chairman, if I can go to SDGs, if you may follow the
progress of Parliament in regards to the comment whether the Government has a Baseline Report
on addressing the 17 Sustainable Development Goals whereas the Parliament itself, under the
Madam Speaker, has prepared the Baseline Assessment Report on the SDGs in the country but

from the Government side, they still have to come up with the progress of the Baseline Report on
SD@Gs.

On that part, where do you base your proposal for ratification even though the Honourable
Prime Minister has been on the international stage stating the comments that you have raised, but
on the ground, there is no report to be able to justify those comments from the Government side in
addressing the Sustainable Development Goals. We see fiee education, the ri ghts, et cetera, but the
report is not there, and I am talking from the repori and how will you be able to say that Fiji
ratities, coming on the context of the SDGs” good governance for the human rights. ('an you
comment on that?

MR. M. YOUNG.- Yes, I think we come back to the covenants and human rights in the role
that human rights play in this journey towards sustainable development and I think our position is
that, human rights support, help or add value in the pursuance of these goals. Whether Fiji is
actually achieving its targets or not, we cannot comment on that but what we arc saymng is that, if
you use human rights well and it is about you using it well. then it will help you help Fiji to achieve
its sustainable development goals.



SC on Foreign Affairs and Defence 9
Interview with Regional Rights Resources Team (RRRT)

and Secretariat of the Pacific Community (SPC)
Tuesday, I'* May, 2018

MR. CHAIRMAN .- Let me comment, when you ratify a treaty or convention, we have the
commitment of reporting back so when we report back, that is when they see the implementation
and the progress of the government, secing all the things that need to be done so they report back to
the United Nations, so the United Nations knows the progress of what is happening.

Honourable Members, any other question? Honourable Howard Politini.

HON. H.R.T. POLITINL- Thank you, Mr. Chairman, after Fiji ratifies and then we will have
twelve months before there is a universal period of review then after that, it is four years. In the
past in Fiji, we have had NGOs who are anti-government, reporting on things that were not really
happening here, because there are provisions there in the whole body that allows communication
from independent bodies. To ascertain the genuinety of that, like may be the State does not keep to
its obligation, what if the reporting is incorrect?

MR. M. YOUNG.- There are mechanisms to check the veracity of reports, so if an NGO says
“X”, “Y” and “Z” and if that is false, if that is misleading or incorrect then there are mechanisms to
call them out on it, and if an NGO or any other body does that then they lose credibility moving
forward. They need to ensure that their reports are honest and credible, because if it is not, then
they will be caught out. We spend a lot of time supporting NGOs to prepare shadow reports and
that is what we say to them, “If you prepare and submit a report which is false, then you lose
credibility, we will not support you or we will not support false reporting.”

However, I think also we need to look at it from a different perspective because sometimes
these reports can be a good thing. What it does is, it gives an alternative view, it allows
governments to say, “All right, this is what another part of society or the community is saying. Let
us look at it from that perspective as well.” So, yes, I admit sometimes those reports may not be as
well-written or as well-researched but I think more and more, with technical assistance and with
others’ support, the shadow reports are becoming better. As I said, it could be a way of giving
another perspective and it also depends on how the parties look at it and make use of that report.

So, the UPR process is around dialogue and discussion, yes. I think Mr. Martin and others
have been involved in that process more deeply than me so their perspectives would be useful.

MR. M. CHILD.- One thing I would just like to add on to that is just really to emphasize that
the reporting processes that are attached to these Conventions where you will periodically submit a
report to the Human Rights Committee and then you will engage in a dialogue with them. Two
things first, that dialogue is between the government and the committee. So, the committee will
consider all information before them, including some information provided by NGOs. The NGOs
do not get to participate in that dialogue, it is between the government and the committee.

The second thing I would say about that is that during these dialogues the government is not
on trial, it is not a review process, it is a dialogue and the outcome of this is to get good, strong
recommendations that are useful to you as the fovernment, to further progress and implement the
Conventions.  So, you do not get a report card or there is no verdict. It is about getting good,
strong recommendations and it is useful to have alternative perspectives, including NGO reports to
strengthen that process but at its call, that process is about a dialogue between the government and
the experts that sit on the committee.

HON. H.R.T. POLITINL.- All right, thank you.
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MR. CHAIRMAN .- Honourable Ratu Kiniviliame Kiliraki

HON. RATU K. KILIRAKIL- Mr. Chairman, on international obligation, it is being
commented that most Pacific States have very limited resources. I can quote your Report in
November 2008: “RRRT noted that the location of most offices of the UN and Europe admit that it
is very difficult for Pacific people to identify with them, even UN offices located in the Pacific are
regarded as inaccessible. So, in terms of financing to adhere to these international obligations that
mostly appear to be more pressing for the Pacific Islands, even with donor assistance, ratification
and hnplementation will result in siguificant costs for individual States, keep an eve on the
threshold of its obligations and the financial constraints. For Fiji noted that the task of fully
compiying with every reporting and itnplementing obligation under the core Treaties and the
Protocols could be insurmountable. So, Pacific States see this as onerous geared for larger States
and based on assumptions that are not relevant in the Pacific.”

Se, can you give a general comment on those because you are the RRR Team, as | have
quoted your comments?

MR. M. YOUNG.- Thank you for that, so the process of reporting and meeting
commitments, is onerous, it is burdensome on Pacific States however, there is a few reasons why |
think that the added burden of these two Conventions is actually not particularly significant. The
first is that Fiji is already meeting its comunitments under existing Treaties so that is ratified and
also participating in the universal period of review process that has been mieationed. This supports
and strengthens that process but what goes into these reports is a lot of information that you wili
have already assembled to participate in those other processes.

The other is that the United Nations is aware that this process is burdensome and they are
working on means to actually streamline it and make it more accessible, more affordable for small
countries through remote dialogues and video linkups and through the simplified reporting
procedures that we are now advocating to roll out in the Pacific.

MR. CHAIRMAN.- Honourable Jilila Kumar.

HON. ] N. KUMAR.- Thank you, Mr. Chairman, for your contributions. My question is:
what are your opinions on sowic of the advantages of ratifying these two Covenants or
Conventions?

MS. J. MANGBHAL- I think a lot has been said about the advantages and T will just pick out
a couple of points here. I think for me, based on my experience in working in this space is that, it
creates this space where it also provides the government some sort of framework ot guidance that
the government can aspire to support the government in meeting its development needs and
aspirations. So, say, for example, if you ratify the Convention then it sets standards for the
government to meet, and in that way, I think the burdensome or the burden that it puts on the
government is not as much as the benefit that the government will derive from ratifying the Treaties
and the Covenants, because in that process, the dialogue itself and the civil society engagement
create that healthy environment for information exchange, as well as to increase knowledge of what
else is going on in the different parts of the country so that the government can have that
information to inform its development strategies, needs, et cetera.

Also in the Covenant on Economic, Social and Cultural Rights, Article 2 also states that
developed countries also can access assistance from international organisation to help you with the
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implementation of these Conventions. So, it provides that kind of provision in there for you to
work in partnership with international and regional organisations to implement the Conventions and

the Covenant.

MR. M. YOUNG.- One thing [ might add to that if | may, I also just want to mention the
flexibility that has built into these Conventions and to the Human Rights Treaties generally is that
the obligation that is on the State is to implement all appropriate measures to secure these rights, all
appropriate measures. That flexibility takes account of the fact that contexts are distinct that can
address some of the issues that you talked about earlier in terms of potential conflicts with villages
or culture concerns. It also addresses the issues of limited resources. Appropriate measures take
that into account what can be achieved with what you have or what resources you can access.

HON. J.N. KUMAR.- Vinaka. Thank you.

MR. CHAIRMAN.- It is not a question but a comment and probably I would like you to
have the response from all of you. The two international Covenants, one states two things: it
provides a class of rights that protect individual’s freedom; and it also states the right of self-
determination. So, it is focused on individual holistic approach and to see the Pacific Islands as
they are communities, they do things in the approach of a communal setting and a different
example here in Fiji, the different ethnic groups we have.

Most of these ethnic groups are more or less individualistic rather than the tradition is
communal. So, self-determination probably is a hard approach for communal community to go for
this self-determination of business, et cetera, and most of them will rely on their leaders for that
approach to do that. So, we see the difference in the business community, just because of the
different setting, communal and individualistic and that approach of self-determination will go to it
and fast to achieve that, rather than the communal setting, it is a slow process. So, I just want to
ask your view on that.

MR. M. YOUNG.- T will start, that is a very good question and thank you for posing it.
Perhaps if I could flip it around, communities are made up of individuals and I think a key part of
any community is not to leave anyone behind, so everyone needs to be looked after and in our
communitics here in Fiji, we practice that. We work as a community, we do things together as a
community, we bring everyone in. So, it is about inclusion, being inclusive, not excluding people
so I think that approach is consistent with our values and cultures, making sure that no one gets left
behind. That is an introduction, perhaps my team can say more on that.

MS. R. MARTIN.- This is something that we face when we go out and talk about human
rights, that it is about individuals and not about community whereas we operate as communities as
groups of people. I think the other way of looking at it is that if we protect the rights of these
individuals, it is because like what Mr. Miles is saying is that community consists of individuals.
So, we are basically protecting the individuals in that group and also there are alsc notions in the
two Covenants that it is focusing on groups, so the right of the individual to be part of a trade
union, it kind of also talks about groups. I think, I will pass it on to Mr. Martin.

MR. M. CHILD.- Thank you very much for that, as Ms. Rose said, a notion that we come up
against quite often is that human rights is an individualistic way of thinking, that is not how we
look at it at all. It is something that we stressed when we do human rights trainings in the
communities, rights only have meaning in the context of a community. If one man is living alone
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on an island, he has no human rights, rights has no meaning or usefulness in his life. It is only
when we come together in communities and societies that rights start to have meaning for us.

The notion of individualism and that business mindset that you mentioned is about getting
ahead of other individuals. It is about securing the advantages of one individual over others and
that is not what human rights is about.

Human rights, as Mr. Miles mentioned, is about leaving no one behind and 1 think that
resonates strongly with our Pacific cultures.

MR. CHAIRMAN.- Thank you, Ms. Jashree

MS. . MANGBHAL- Yes, | think they have said a lot of the points that 1 would think of’
Another thing, [ ihink, would be, to come back again as we are always taiking about human rights,
we are always talking about obligations and that our rights end when we stari to infringe on the
rights of others. I think that to me is a very good starting point to talk about the mutuality of rights,
that these rights are not things that we always want to exercise alone, we exercise them in relation
to others who exercise in relatton to our communities. So, 1 think to me, that is one thing that we
arc always emphasizing,

I have seen this coming just recently from Kiribati where there was a lot of discussions
amongst curriculum writers in saying, “It is because of human rights that our children are becoming
bad, they think they have the right to everything and they have the responsibility for nothing.”

So, when we talk about human rights we are not talking about the right to do anything that
you want to, we are talking about how we live together as a community and respect and make sure
that everyone equally grows together. Thank you.

MR. CHAIRMAN.- Why I pose that question because | see this gap. There is a gap and my
view was that it says a lot, like civilization, for exampie, here in Fiji, civilization is just more than a
hundred years. When you talk about the other ethnic groups, they were thousands of years ahead
so that automatically prepares that generation and ethnic group to this situation of self-
determination and protection. So, I believe human rights should also view those areas so you can
bridge the gap, so it is not only like the RRRT, it is also the commitment of the government,
traditional settings, so this is very important, to leave no one behind, we have to take that in
consideration, so we all move together and definitely with God who can help us.

MR. M. YOUNG.- Absolutely
MR. CHAIRMAN.- Honourable Jilila Kumar.

HON. J.N. KUMAR.- Thank you, Mr. Chairman, the RRRT (your organisation), you look
after Pacific Island nations and now Fiji is on the verge of ratifying these two Conventions and we
are also thinking of other Pacific Island nations that need to ratify also these two Conventions, and
this is very important in terms of sustainability, economic sustainability, environment
sustainability, social sustainability, et cetera. So, as an organisation (your organisation), what sort
of advocacy, what sort of strategies, and how would you strategize or how would you advocate
these two Conventions to other Pacific Island nations so that they can also ratify these two
Conventions because as you have said, that “No man is an island”, so we have to work together as
Pacific people. Thank you.
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MR. M. YOUNG.- Thank you, Honourable Member, as I said in my opening remarks
whether Fiji likes it or not, Fiji is a leader in the Pacific and T think Fiji would set an example if it
does go down the path of ratifying both Conventions. I think other Pacific Island countries will
look towards what Fiji is doing and say, “All right, let us think seriously about it” but also if you
look at things like, for example, the Pacific Plan, the Denarau Declaration, that is where other
Pacific Island countries have leaders in particular, Honourable Members of Parliament have said,
“We need to support human rights and ratify core treaties”, including the two that we are talking
about. So, I think there is already a momentum, a push that if Fiji goes down this path, I think it
will signal to others that, yes, we have a leader, the leading country in the region who is taking that
path and set an example. Our strategy in our general work, we always promote the importance and
benefits of human rights and treaties and if requests come from countries, as I said earlier, our work

is in response to requests.

If requests come from countries to talk about the Convention, just as we have been invited
here, we will make the effort to come and speak and to support it.

MR. CHAIRMAN.- Thank you very much. I think our time is coming to an end and I take
this opportunity on behalf of the Honourable Members of the Committee on Foreign Affairs and
Defence to convey our appreciation for responding to our invitation and submission today. I
believe your submission will add a lot in our Report and we thank you for that. We thank you for
the RRRT as well as the Secretariat of the Pacific Community for coming in and make the first
submission on these two Covenants.

With no further ado, I once again thank all of you who are here and on behalf of the
Committee, we wish you all the best.

With those few words, once again, Mr. Miles Young and your team, Vinaka Vakalevu.
MR. M. YOUNG.- Vinaka Vakalevu.

The Committee adjourned at 1.05 p.m.
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DEPUTY CHAIRPERSON.- Thank you, Honourable Members, this moming before us, we have Mr.
Magar, who is the Human Resource (HR) Officer with the Office of the High Commissioner for Human Rights
OHCHR (United Nations) based here in Fiji. He will be standing in for Dr. Massey, who is out of the country.

In saying that this morning, Mr. Magar, we welcome you and extend a warm welcome from the Standing
Committee on Foreign Affairs and Defence. As stated when we met, we would like to hear your opinion on the
two Treaties that are before the Standing Committee before they are tabled in Parliament. Vinaka.

MR. D. MAGAR.- Good moming and thank you, Honourable Chair, and good morming Honourable
Members of the Standing Committee.

Before I start briefing you about the International Covenant on Economic, Social and Cultural Rights
(ICESCR) and International Covenant on Civil and Political Rights (ICCPR), I will briefly introduce myself
again: [ am Dip Magar, from Nepal. I am working as a Human Rights Officer with the OHCHR’s Regional
Office in the Pacific. I arrived here in July last year, so it has almost been a year and before coming to the
Pacific, I was working with OHCHR'’s Regional Office in Bangkok, OHCHR’s Regional Office in Central
Asia, Kyrgyzstan, and the OHCHR Mission in Nepal, so I have over eight years’ experience working with
OHCHR in particular, and also being associated with a number of other international organisations and NGOs
in my country.

Thank you, Honourable Chair and Honourable Members of the Committee, on behalf of Dr. Chitralekha
Massey, I would like to extend our sincere appreciation and thanks to the Committee for this wonderful
opportunity to make our oral submission on the Covenant on Economic, Social and Cultural Rights (CESCR);
and the Covenant on the Civil and Political Rights (CCPR) which you are going to consider ratifying or
acceding into these Treaties. It is my honour and privilege to be here with you this morming and I also like to
convey the acknowledgement of OHCHR for the intent the Fijian Government and the Parliament of Fiji have
shown to be party to these Treaties.

Honourable Chair, before outlining the opportunities and implications related with the accession to these
Treatics, let me highlight some key aspects of the International Covenant on Civil and Political Rights and
International Covenant on Economic, Social and Cultural Rights. Together with the Universal Declaration on
Human Rights (UDHR), the two Covenants are known as the International Bill of Rights.

The International Covenant on Economic, Social and Cultural Rights and the International Covenant on
Civil and Political Rights were adopted by the General Assembly in December, 1966.

There are two core International Human Rights Treaties. The International Covenant on Civil and
Political Rights (ICCPR) sets out Civil and Political Rights which include, among others the:

v’ right to life;
v freedom from torture;
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freedom from slavery;

right to be treated with humanity in deteution;
freedom of movement:

right to fair trial;

right 1o be recognised before law;

tright to privacy.

freedomn of religion;

freedom of opinion and expression; and

freedom ot association and assembly among others.

N N A N SR

The ICCPR also provides for the right io form a family, the rights of the child to registration and
nationakity. It also provides for the right to participate in the public affairs; whereas the International Covenant
on Economic, Social and Cultural Rights seis out:

v our right to work;

v'right to social secuity;

v right to adequate standard of living, including foed, shelter and clothing;
v freedom from hunger; and the

v'right to health and education.

It also covers the right to take part in cultural life and the right to enjoy benefits from science and inventions.

Honourable Chair and Members of the Conmittee, both the Covenants guarantee that the exercise of all
these: civil and political rights as well as economic, social and caltural rights shall be without discrimination of
arty kind as fo race, colour, sex, language, religion, political, or any other opinion or on the basis of social
origin, property or any other status. 1 think the Fijian Constitution of 2013 has a broad framework of these non-
discrimination provisions, even broader than what these two Covenants do offer. The Covenants recognise the
rights of the people to self-determination, that is, by virtue of these rights people living in a State party, they can
clearly determine their political status and pursue their economic, social and cultural aspiration and
development.

Honourable Chair and Honourable Members of the Committee, ICCPR and ICESCR (International
Covenant on Economic, Social and Cultural Rights) do not create new rights for Fiji. In fact, the Constitution
of Fiji has already recognised many of these rights, be it civil and political, or be it economic, social and
cuitural rights. I have gone through your Constitution and it offers a catalogue of these rights. Se what would
be the sigmificance of the ratification? The significance 15 that, the ratification of these two Covenants will
supplement and further help you strengthen your legal order to impose these rights. So 1 think there lies the
significance, so it is a kind of complementarity that we arc looking into, not trying to create a new, legal vision or
a new order of rights.

Specifically on the Tnternational Covenant on Econornic, Social and Cultural Rights, some people still
tend to build economic, social and cultural rights as the rights that a country can implement only when there is a
certain stiage of development because you need resources while implementing economic, sovial and cultural
rights, be it our right to health, education, social security or any another othec rights, be i shelter or foad.

While countries need resources to fully implement some Econonme, Social and Cultural Rights
(ESCR) by the very virtue of their nature, the Covenant imposes progressive realisation obligation to the State
parties and that allows the State to progressively realise these rights. That means, based on the available
resources, the countries can always strive or try to fulfil the realisation of these rights for its citizens, its people
in a progressive manner. So the only aspect that we need to look into is: to what extent we can make a progress
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that the government has an obligation to demonstrate that they are making progress, and I think Fiji is ina
better position to do that because you have the resources and you are doing this for a long, long time.

So the Covenant does not create any other extra obligations, what it emphasises is you have to
demonstrate and consistently strive for the realisation of economic, social and cultural rights of people in Fiji in
a progressive manner. So that is what the International Covenant on Economic, Social and Cultural Rights
creates, an obligation, and that is progressive realisation. So we need to look into this progressive realisation
framework very closely, but having said that, there arc some immediate obligations that the International
Covenant on Economic, Social and Cultural Rights also imposes on State party.

That is, the Govemment should provide or create an enabling environment for its citizens, its people to
enjoy the basic rights which we know as the “survival kit”, for example, no one should go hungry before they
go to bed. So hunger is not the excuse when it comes to implementation of the International Covenant on
Economic, Social and Cultural Rights (ICESCR), and when it comes to the Right to Education, for example,
primary education is basic, compulsory and universal. Govemment cannot say that “I cannot guarantee you
your primary education just because we do not have money, we do not have resources”, that is not an excuse.

So each Right under the International Covenant on Economic, Social and Cultural Rights has
minimum core content, that is what we know as the survival kit. So Honourable Chair and Honourable
Members of the Committee, I think Fiji is in a great position to ensure all these very minimum core contents of
the Rights and it has been doing so, so I do not think that it would be a kind of extra burden for Fiji while
ratifying the International Covenant on Economic, Social and Cultural Rights.

Human Rights obligations emanating from two Covenants require both: individual action; and
international cooperation. According to the Universal Declaration on Human Rights, everyone is entitled to a
social and international order in which the rights and freedoms therein can be fully realised and everyone has
duties to the communities. Similarly, the International Covenant on Economie, Social and Cultural Rights
declares that States should take steps individually and through international assistance and cooperation,
especially, economic and technical to the maximum of their available resources with the view to achieve
progressively the full realisation of the rights stipulated in the Covenant.

So one strong aspect of International Covenant on Economic, Social and Cultural Rights is that, it also
creates the obligation on the developed countries to assist the developing countries to help them ensure these
righis, so it is a kind of more an international cooperation that the framework of the Covenant provides. The
Human Rights Committee established in accordance with Asticle 28 of the International Covenant on Civil and
Political Rights (ICCPR) is the supervisory organ which monitors the compliance of ICCPR by the State
parties, whereas the Committee on Economic, Social and Cultural Rights is the monitoring body of the
Tnternational Covenant on Economic, Social and Cultural Rights. Both the Covenants enjoy a high number of
ratification or accession and as of today, there are 170 State parties to International Covenant on Civil and
Political Rights, and 167 countries have ratified the ICESCR. This year’s 70th anniversary of UDHR provides
the momentum to subscribe to these universal values and standards, and ratify the Covenants. So I think itis a
very right time also for Fiji to accede to these Treaties because we are celebrating the 70th anniversary of the
UDHR, and Fiji being a member of the United Nations is in a beiter position to reiterate once again its
commitment towards Human Rights.

There are two optional Protocols to the International Covenant on Civil and Political Rights, the first
focusing on individual communication and second optional protocol on aiming at the abolition of the death
penalty. The optional Protocol to Intemational Covenant on Economic, Social and Cultural Rights cnables the
Committee on Economic, Social and Cultural Rights to receive and consider communications or complaints
from individuals or groups of individuals provided that the State party, meaning Fiji accedes to these Protocols.
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These optional Protocols are separate Treaties and apply to Fiji only if the country decides to ratify or
accede to the optional Protocols but basically the optional Protocols, Honourable Chair and Honourable
Members of the Committee, 1 would like to submit and humbly request you to also consider ratifying these
optional Protocols because these optional Protocols provide the competency to the Committees to receive
individual communication with the complaints of the violation or evidence of human rights if that occurs in the
State party, but individuals or groups of individuals can only send the communication to the Committee if the
national remedies are exhausted, meaning the complainant should justify that there are no national remedies
available.

So it should be exhausted at the national level, even if the individual or the groups of the individuals
when their rights are infringed it they go the National Human Rights Commission, if they go to the Court and
even it they do not get remedy and then they can proceed for the infernational mechanism. But again when it
comes to providing remedy or justice to the victims, the primary obligation is of the Government. This
mternational mechanism can only help to hold the Government accountable and encourage the Government to
provide justice to the victims. So at the end of the day, when we talk about human rights, Honourable Members
and Honourable Deputy Chairperson, the responsibility, the onus is with the Government, with the State.

Honourable Deputy Chairperson and Honourable Members of the Committee, now I would like to touch
upon why Fiji should ratify ICCPR and ICESCR. I think the obvious reason is the Constitution of the Republic
of Fiji. As I have already shared with you, the 2013 Constitution of Fiji commits to the Commission and the
protection of human rights and respect for human dignity. It incorporates a catalogue of both civil, political and
economic, social and cultural rights under its Bill of Rights. All these rights derive from these International
Human Rights Treaties, meaning from the UDSR, ICCPR and ICESCR.

In 2010 and 2014, Fiji was reviewed under First and Second Universal Periodic Review of the Human
Rights mechanisin. A number of member States of the UN who participated in the review, recommended Fiji
to ratity the remaining International Human Rights T reaties, including the International Covenant on Civil and
Political Rights and International Covenant on Economic, Social and Cultural Rights.

The next review of Fiji, under Universal Periodic Review (UPR) will be in October and November, 2019.
There are a number of recommendations from the previous UPR around ratification, which requires Fiji o
ratify the remaining Intermnational Human Rights Treaties, so if Fiji decides to accede or ratify these two
Treaties, | think, it will demonstrate the progress of the mmplemnentation of the UPR recommendations as well.
So when you go and engage with the members of the UN, through UPR process, which is atmost kind of
mandatory, that would help a lot.

I'would alse like to reiterate Fiji’s part in the 20-year National Development Plan which you launched in
Bonn during COP23. [ think that document has rightly mentioned about the commitment of Fiji to ratify the
remaining International Human Rights Treaties by 2024.

Fiji is already State party to some core International Human Right Treaties, for example, the Convention
against Torture (CAT) and the Cruel, Inhuman or Degrading Treatment or Punishment, Convention on
Elirination of Racial Diserimination (CERD), Convention on Elimination of Discrimination Against Women
(CEDAW), Convention on the Rights of the Child (CRC), and last but not the least, Convention on the Rights
of Persons with Disabilities (CRPD), and these International Conventions and Treaties particularly address the
specific issues, be it torture or be it issues of women or children or persons with disabilities.

S0, ratifymg the two Covenants (ICCPR and ICESCR), we hope and firmly believe that that would
contribute to more comprehensive and complementary human rights protection.
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Mr. Chairman and Honourable Members of the Committee, accession would enhance even more Fiji’s
Regional, Pacific Human Rights leadership. We hope, specifically on climate change, that the two Covenants
are key: the Universal Declaration on Human Rights, the International Covenant on Civil and Political Rights.
The Human Rights Instruments would enable Fiji to have a strong basis for meaningful remedies, including
judicial or the redress mechanism, proposed human rights evidence and violations.

The International Covenant on Economic, Social and Cultural Rights highlights that everyone has the
right to enjoy the benefits of science and its application. Fiji plays a key role in developing new climate
mitigation and adaptation technologies, including technologies for sustainable production and consumption.
So, I think we hope that this international legal framework will provide more legal basis for Fiji to advance the
technologies, even to combat the climate change and climate-related actions.

Now, I would like to touch upon, Mr. Chairman and Honourable Members, the impact of the ratification
of these two Treaties to Fiji. One of the obvious consequences that the ratification would bring is both the
Covenants like the Intemational Human Rights Treaties will oblige Fiji to report to their respective
Committees. In accordance with Article 40 of the ICCPR, the State party, meaning Fiji, should submit its
initial report within one year after the Covenant comes into force and thereatter when the Committee requests.

Similarly, the ICSCR and ICESCR also oblige Fiji to submit its initial report within two years’ time after
the Covenant comes into force. So, this reporting obligation is one of the obvious consequences or the impact
that Fiji will face. However, the reporting obligation should not be taken as a burden by a State party and, I,
being a Treaty body, am the focal point within the Office of the High Commissioner and I am travelling a lot in
the Pacific countries supporting the Government to meet the reporting obligation. I was in Vanuatu last week,
before that T was in Kiribati and Majuro of the Marshal Islands. This is the voice that we often heard, the
reporting burden but there are some clear benefits of the ratification as well. The review is based on
constructive dialogue and it provides an opportunity for the State party to assist the progress made in promoting
the enjoyment of the rights set forth in the Treaties.

Following the submission of the State report (whether it is initial or periodic), the Committee reviews the
State and is using its concluding observation and recommendation and those recommendations are particularly
helpful for a country to reform its legjslation and policies and to come up with more targeted interventions.

The NGOs and civil society can take part in this process also through shadow reporting and they can
provide the additional information to the Committee. So, the reporting cycle or reporting procedure is a kind of
inclusive process which involves, not only the State but also the civil society and national human rights
institutions.

Honourable Chair and the Honourable Members, most of the States in the region, as 1 said, after the
ratification of the International Human Rights Treaties, they have voiced their difficulty in complying with the
reporting obligations. This does not only apply to the countries in the Pacific but many other countries in many
other parts of the world. Also they have struggled when it comes to timely reporting but there are some ways to
deal with it.

In 2014, the General Assembly of the United Nations met with the Office of the High Commissioner for
Human Rights (OHCHR) to support State parties in building the capacity to improve their Treaty obligation
and to provide, in this regard, advisory services, technical assistance and capacity-building.

In 2015, OHCHR established the Treaty body, capacity-building programme and deployed dedicated
Human Rights Capacity-Building officers in every Regional Office of the Office of the High Commissioner,
and 1 am one of them for the Pacific. My major responsibility is to provide technical assistance to the
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governments in reporting to Human Rights Treaty bodies, including providing training and supporting the
States at the national level by building and developing institutional capacity for reporting and follow-up.

So, OHCHR’s Regional Oftice for the Pacific is available to facilitate this support to the Government in
the Pacific, including Fiji. As of April, 2018, we have already reached out to 150 Government officials from all
(4 Pacific Island countries who benefitted from OHCHR trainings and technical support implemented in the
area of Treaty body reporting.

n 2017 alone, OHCHR organised two 4-day Regional workshops on Treaty body reporting and
Economic, Social and Cultural Rights al Nadi, in which around 50 Government officials from all 14 Pacific
island countries did participate. In addition, for the UN agencies fike UNICEF, UN Women, and the Regional
organtsations like the Regional Rights Resource Team {RRR'T) SPC, they have also been supporting the
governments in the Pacific to meet their reporting obligations. In fact, we all work in collaboration to help the
countries from the Region to engage with Treaty bodies, for example, in January, 2018, RRRT, UN Women
and OHCHR, we jointly held a mock session on CEDAW for the delegation of the Fijian Government, led by
the Honourable Minister for Women, Children and Poverty Alleviation before they flew to Geneva to engage
with the Convention on the Elimination of All Forms of Discrimination Against Women {CEDAW) Commitlee
in a constructive dialogue. So reporting should not be considered as a burden. [ think there are the technical
support available around this arca.

What is mostly needed, and I would like to emphasise this in particular, and T would like to bring this to your
attention that Fiji needs to establish the National Mechanism for Reporting and Follow-up (NMRF), I would repeat, the
National Mechanism for Reporting and Follow-up. It is primarily a coordination body within the Government to report
and follow-up the recommendation of the UN Human Rights mechanism, be it Treaty bodies, be it Universal Periodic
Keview or be 1t special procedures.

Until now, Fiji has been reporting to CEDAW, Convention on the Rights of the Child (CRC), Committee
on the Elimination of Racial Discrimination (CERD) and the Universal Periodic Review (UUPR) in an ad hoc
manner, meaning, the Ministry of Women, Children and Poverty Alleviation takes a lead role when it comes to
preparing reports fo the Comrmnitiee on the rights of the child, the Committee on the Elimination of
Discrimination Against Women and the Conunittee on the Rights of Persons with Disabilities, whereas the
Oftice of the Attomey-General takes the lead in preparing reports on the Committee on Elimination of Racial
Discrimination (CERD) and the Convention Against Torture (CAT).

If' Fiji establishes a separate coordination mechanism within the government to report and follow-up, )
think that might lessen the burden of reporting and there will be a better coordination and cooperation among
the Government ministries and departments when it comes to reporting and follow-up of the recommendations

Fiji has already received about 300 recommendations from the UN Human Rights Mechanism and you
have also voluntarily reported to Sustainable Development Goals (SDGs). So, if Fiji considers to set up a
National Mechanism on Reporting and Follow-up (NMRF), that would help us a lot to coordinate and prepare
the report in a more systematic manner and help Fiji to engage better with the human rights mechanism and the
mechanism responsible for SDGs, such a coordination mechanism can he a viabie option.

The National Mechanism on Reporting and Follow-up (NMRF) can be a separate institution, it can be a
ministerial body or it can be an inter-ministerial mechanism and may be established by a Cabinet decision as in
Samoa, Vanuatu and Kiribati or it can be established through a separate law, like what the Government of the
Mearshall Islands did when they studied the Human Rights Committee. OHCHR can provide technical support
if the Government wants and we can share the sample TOR, the Action plan and the best practices from other
Jurisdictions and other countries.
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Mr. Chair and Honourable Members, 1 will quickly go through some key points before I conclude: the
ratification or accession to these Treaties might also require Fiji to reform its legislations and policies, that is
another impact or consequences.

Fiji may need to carry out a legislative review to identify key gaps and challenges on the existing
legislation and policies. But for this, there is a time, you will get time once you ratify both the Covenants. You
will get almost two years to prepare your initial report but that is also a period during which you can identify
key challenges or gaps or shortcomings in your legislation and policies from the lens of the International
Human Rights Standards and from the lens of the Fijian Constitution. So, that can be one of the impacts.

I also like to touch upon the custom and traditions. Customary practices do not necessarily conflict with
human rights principles. All cultures and civilisation in their tradition, customs, religions and beliefs share a
common set of values and in particular in the Pacific, given the fact that we value and cherish the tradition and
customs. We also need to Iook into the impact of the International Human Rights standards in our customary
tradition and practices. I think there is more a kind of complementarity rather than the conflict,

It is only the handful traditions and practices such as post and already married, acquisition of witchcraft
and any other forms of violence, particularly targeted against women and girls which diminish or discard their
position in families and society and negatively affect the enjoyment of their human rights might be of concern
from the prism of International Human Rights Law.

Public discussion and dialogue through mobilising media, academia, civil society organisations,
awareness and education campaigns are what we need to raise. I think that would help a lot towards
reconciliation, if required. Culture and tradition are dynamic, they change over time, so we should not take it
from negative perspectives when it comes to ratification of International Human Rights Treaties and their
application in the domestic context.

Regarding the impact of the ratification of these Treaties over NGOs and Civil Society Organisations, the
ratification of these Treaties by Fiji may bring positive impact in the collaboration between NGOs and CSOs
and the Government because the ratification, although it is done by the Government, although it is initiated by
the Government, it is a nationally-driven and nationally wanted process. Both the Covenants provide the
framework and guidance for the NGOs and Civil Society Organisations and the Government to engage in a
constructive manner to promote the constructive dialogue.

Sometimes the Government cannot reach to the communities with provisions of services or assistance
when needed. For example, if there is a disaster, the local NGOs and community-based organisations can be of
assistance and may bridge the gap. Also the findings and public reports of the NGOs and particularly those who
are on the ground to monitor the implementation of the Covenants® rights. They may inform the policymakers
and help better reform the Legislation and Policies. The shadow reporting of the NGOs also help the Treaty
bodies to have a better picture on the ground and make concrete recommendations.

Fiji has already demonstrated an example of how the Government and CSOs can better cooperate and
collaborate, particularly, this was a case in the fight against climate change and the COP23 in which Fiji was
leading from the front in Bonn. So 1 think that is always a better cooperation we can imagine because these
International Treaties provide a framework for discussion and dialogue. In a nutshell, I would like to reiterate
Honourable Chair and Honourable Members, the ratification provides a legal regime for accountabihty. It
enables the realisation of Human Rights and strengthening adherence to the rule of law. It provides an
opportunity to strengthen inter-governmental cooperation, particularly when it comes to reporting, the
Ministries and Departments have to come together to input in the report.
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The ratification improves the international profile of Fiji when it comes to Human Rights or commitment
to Human Rights. It involves meaningful participation of civil society in the development process, be it SDGs
or implementation of the International Covenant on Economic, Social and Cultural Rights, and it encourages a
more effective system of technical support and cooperation.

Honourable Chair and the Members, finally, Fiji is a global leader in combatting climate change, the
ratification of this and all the remaining International Human Rights Treaties  will place Fiji at the forefront,
not only in the Pacific and the Region but also at the global stage, when it comes to respect and commitment to
Human Rights, in particular, the International Covenant on Economic, Social and Cultural Rights provides the
legal basis and framework to protect individuals and groups from the adverse impact of climate change which
is one of the growing challenges and concerns for the whole world, and more so to the Pacific Island countries,
including Fiji.

I thank you for listening to me and I welcome any opportunity to answer the question of Honourable
Chair and the Honourable Members. Vinaka.

MR. D. MAGAR.- Vinaka.
HON. MEMBERS .- Thank you, Vinaka Vakalevu.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar, that was a very comprehensive presentation
concerning the Treaties this morning. I would again like to thank you for your presence here with us today. I
think you have highlighted a lot of key issues, first of all, to look at our legislation to ensure that it comes in par
with the Treaties. But in the third one, you touched also (which is important for Fiji) on the cultural aspect
behind it.

i note that you have highlighted that it may be looked at as something that will complement our cultural
¢bligations and laws and not be taken as an intrusion into our cultural obligation, things like Rights for Women
and Children, those things are very paramount in our society. Buf in saying that this morming, the floor is now
open for the Honourable Menibers, if you would like to raise questions i Mr. Magar. plesse, do so, thank you.

HE s ; Tm Ao apmieimdes
Phaak yon, Honourable Vunivalu.

HON. S.B. VUNIVALU.- Thank you, Honourable Deputy Chairperson; thank you, Sir, for your
presentation this morning,.

I have got a few things that I want to raise today. This is with regard to this Biil of Rights. Looking back,
this was adopted in 1966 but when we look at this Sustainable Development Goal (SDG) One, which is “No
Poverty”, sorry to tell you that, but because like in Mumbai and Delhi in India, they have the caste or family
tradition for them to beg on the street wherever they stay. I think if you have been there, you must have
experienced that, but they have their same family links and roots who are also in Fiji and they keep on
practising that religion of begging, which sounds like it is their right.

Going back to Sustainable Development Goal No. 1 which is “No Poverty”, 1 do not know what we can
say about that because it is their right for them to beg. They stand on the road, they sit on the street, and when
the police tried to stop them they would say that it is their religion. What I mean is, Fiji wants to ratify this but
we are still having poverty in Fiji, the practice of begging. Thank you.

MR. D. MAGAR .- Thank you, Honourable Member. It is a very tricky question, I should recall.

{Laughter)
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Of course, we need to respect the decision of what people actually want, if they want to beg on the street but
the International Covenant on Economic, Social and Cultural Rights, and particularly the SDG 1 that you
mentioned, which is about poverty. It is an obligation of the Government to raise people from the scourge of
poverty and Government has to take the effort to ensure that people are not forced to live in poverty but when it
comes to choosing the shelter or choosing the domicile, then may be as I mentioned in my presentation, the
culture, the tradition that might change over time, maybe we need to raise the level of education and awareness.
But the important aspect we need to look into under the framework of this Covenant is, we need to constantly dialogue
and reach out to these communities, and we need to have their consent and we need to consult with them. So I think
through dialogue, through consultation with this affected group of population that you are referring to, we can
find a solution.

DEPUTY CHAIRPERSON.- All right.

MR. D. MAGAR.- Yes, it may not be the same, let us say, in the next 25 years, they mighi change and
there might be change of perception. So I do not have any specific answer to your question but talking about
the overall framework of these two Covenants, they emphasise on having consultations to ensure their
participation in each and every development efforts, be it educational, be it health or be it social security or be it
employment or any effort that the Government tries to come up with, to reach out to such kind of population
groups. They have to be involved and I think with education awareness, we can have a better negotiation and

better solution.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar. [ think, rightfully, you have mentioned that
begging is a personal choice. If you look at Fiji, the Government has created programmes that are available for
those who are living below the poverty line, to get themselves out of poverty through the grant schemes,
through agriculture, and 1 think a lot of that is already incorporated in the Bill of Rights. Yes, again we are
looking forward to being in line with these two Treaties as the platform has already been set in the 2013
Constitution, thank you. Honourable Kumar?

HON. J.N. KUMAR .- Thank you, Deputy Chairperson. 1 just wish to also contribute to what Honourable
Vunivalu asked. As the Honourable Deputy Chairperson had said that the Government has got a lot of schemes
and policies to accommodate poverty in Fiji. A very good example is the Social Welfare Scheme, the Poverty
Scheme. I think in Fiji, ] would say that no one is supposed to be borrowing or asking money on the streets
because all these people have been given assistance somehow or the other, not to live in that kind of condition,
but this comes back to the amendment of the laws that are already in place, that is my opinion because a times
comes when they are going to change the law, that means no one should be there on the street borrowing
because the solid evidence is that the Government has provided all these policies, strategies to help people who
are living under poverty. So my opinion, even in Fiji today, no one is supposed to be borrowing on the streets.
Thank you.

DEPUTY CHAIRPERSON.- Thank you. Mr. Magar?

MR. D. MAGAR.- Thank you, Honourable Member. I absolutely agree with you that no one should be
borrowing on the streets. But it is also important that the Government should ensure that no one should go
hungry every day. The Government has the obligation under these Treaties if they ratify to have an assessment
constantly on a periodic basis to do an assessment and come up with exactly how many people are there on the

street,

The obligation of the Covenant on Economical, Social and Cultural Rights on the Government or on the
State is, there should be a basic shelter and when it comes to basic shelter, it should not only be to cover our
head but it is also to do with our culture because our home is also part of our culture, it should be adequate, it



SC on Foreign Affuirs and Defence i0
Interview with the United Nations Development Programme (UNDP): Human Rights Officer, (OHCHR)
Wednesday, o May, 2018

should be furnished but respecting our values and culture, the way we want to live. So while we target these
peuple, again I want to go back to my previous argument that we need to consult with that, we need to reach out
to them and ask them what actually they want because we have all these schemes in place for them to come and
take it

So if the Government demonstrates that and when they engage with the Treaty body, they live in the
community, 1 think these are the people in Geneva who supposedly are the experts, and they can share the best
practices from all the countries as well. So the dialogue that happens between the Government and the
Committee Members during these periodic reviews, this is constructive, this is not like standing in a trial room
or in a cowrt and defending. It is more a kind of constructive so we can get lots of the best practices from all the
Jurisdictions, from other countries to address this kind of particular issues that you have been facing. Thank
you, Honourable Member.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar. Agam if you look at the national level, in terms of
Fiji, not only the arms of the Government are there but also the churches, the different religious organisations
that offer rehabilitation, vocational training to assist those who are living at poverty level or below poverty. So
maybe in the near future, there should be a law passed in Cabinet to ban begging because rightfully, as 1 said
and you have mentioned it also, that it is a personal choice that people are doing.

MR. D. MAGAR .- Yes, that can be one option but you need to have a broad consultation before enacting
that sort of law. So it is absolutely up to the Government how they want to respond to the problem but the
requirement on these International Human Rights Treaties or laws is, there should be a meaningful dialoguc
and consultation with the stakeholders and the target groups, so we need to ensure that. Thank you, Honourable
Deputy Chairperson.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar. Honourable Matanitobua?

HON. RATU S. MATANITOBUA.~ Thank you, Mr. Magar, through you Deputy Chairperson, people
are geiling very smarter, the change of time, technology that make them smarter. My contribution is that, we
have land, formal assistance and yet they are stil] begging,

HON. J.N. KUMAR.- Borrowing, begging.

HON. RATU 8. MATANITOBUA.- Like the Honourable Deputy Chairperson said, they have not put a
law as the Honourable Member has mentioned but in my view, people are getting more smarter, what we want
to inplement they abuse, that is my view.

HON. J.N. KUMAR.- Or maybe greediness.

HON. RATU S. MATANITOBUA. Yes.

DEPUTY CHAIRPERSON.- Thank you, Honourable Ratu Matanitobua. Mr. Magar?

MR. D. MAGAR.- Yes, absolutely, I have no more comment.

(Laughter)

HON. RATU S. MATANITOBUA.- Honourable Deputy Chairperson, through you, Mr. Magar, the

Regional Rights Resources Team (RRRT) came yesterday, and after that 1 had a village meeting in the village
for about two hours so after the meeting, I took out these two Conventions and explained to them, they were
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very happy, right up in the Highlands in Namosi, so one of the elders raised his hand and asked me, “ Ratu, we
are very happy about these Conventions, can we have awareness?” They have no idea about this. This is from
the Highlands, I am just raising this to you as to what you think, this is from the Highlands.

MR. D. MAGAR.- Thank you, Honourable Member. I do agree with you that there 1s a lack of
awareness on the Covenants and the rights that these Covenants do for the people. I think one of the immediate
actions that we have to go for after Fiji ratifies both the Covenants is to aggressively launch awareness
campaigns about the Covenants and the rights that are provided for.

This is also one of the recommendations of the Universal Periodic Review (UPR) for Fiji, particularly in
relation to raising awareness of population on human rights, because if we cannot raise awareness of the right
holders about their rights then sometimes it is difficult for them to claim, even if there is a violation or appeals.
For example, let us touch a little bit upon our Justice or Judicial System.

The court does not respond unless and until you bring the case in the court, unless you bring the petition
in the court. I do not think that the courts in the Pacific are proactive when it comes to public interest, or there
is still a lack of public interest litigation in this part of the world.

In some countries, the courts are very proactive, so if the judge reads a newspaper for his pleasure this is
a problem in terms of enjoying his access to food, health care or any of the denial of economic, social and
cultural rights. He or she can pick up that issue and already order the Government if they have to enact a new
law or come up with some targeted programmes or interventions.

So, awareness raising particularly, reaching out to the right holders, those who live in the communities, in
the villages, that is very important and I think that is the area we need to focus on. I think that is not only the
responsibility of the Government, this is the responsibility of all, whether it is the NGOs, civil society
organisations like the OHCHR or the regional organisations, we need to join forces, we need to join our hands
together to reach out to the communities and make them more aware and educate them about their rights.
Thank you, Honourable Members.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar. I believe that Fiji now has a conducive
environment to implement these two Treaties. As we mentioned in the past that it has already been
incorporated in our Bill of Rights (Chapter 2 of the Constitution), so the only thing now is, we rise up to a new
level of responsibility ensuring that these rights are paramount in our legislation, in our laws in the country, but
now we are reporting to an international body, basically we will be held accountable now at the international
level.

Honourable Members, anyone else has any question?

HON. RATU K. KILIRAKI.- Thank you, Mr. Deputy Chairperson, it ! can contribute: thank you for the
comprehensive presentation, and you have rightly alluded to the fact that Fiji is rightly in a position to ratify.
There is nothing much left for Fiji to give any reason not to ratify, but you have enlightened us on how Fiji has
implemented the policies and the Government agenda in terms of addressing social and economic rights for people
or for the country in terms of all the programmes that are in place, especially in addressing the 17 Sustainable
Development Goals and the provision of the Constitution and all the well-articulated rights in Chapter 2, but
there are some issues that come, especially for the Pacific as a whole, and their concerns for the resources.

They find that the Government does not have resources required to report or to implement these many
other International Conventions given the geographical constraints to access international mechanisms, one of
that is the location of most offices of the UN in Europe that made it difficult for Pacific people to identify with
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them, even UN offices located in the Pacific are regarded as inaccessible, so these are the comments that come.
I note that you have mentioned that for all those requirements that you are here in a position, you are located in
Fij, in that sense.

There is quote, “For Fiji noted that the task of fully complying with every reporiing and implementing
obitgations under the core Treaties and their Protocols could be insurmountable. Although the Treaty bodies
release guidelines on the content of State reports, Pacific States see that these are onerous, geared for larger
States and based on assumptions that are not relevant in the Pacific. For Pacific smaller States, especially
ongoing burden of reporting, is and will continue to be significant. This is reflected in a comment by Tuvalu
during its UPR where it is noted that they have no objection to substance of ICCPR and ICESCR.”

So, they regarded this as invasion of westernise people liberalisation of the Pacific.

(Laughter)

So, in the context of our culture, tradition, as you have mentioned and the religion perspective, it takes time to
change, et cetera, so can you reply with some comments, please?

MR. D. MAGAR.- Thank you, Honourable Member, for the question, particularly in relation to the
resources. | ihink this s one of the recurrent arguments when it comes o international Covenant oif Economic
Social and Cultural Rights and its application to the State party. As | have also reiterated in my presentation,
the ICESCR imposes the progressive realisation application so we always struggle when it comes to resources.

Resources are never enough but the guestion is. how we optimally use the available resources. So, it
says, when it comes to available resources under the ICESCR, it includes the resources available in the country
and the resources that the country receives as a foreign aid. So, we need to calculate both and the State has to
demonstrate that it is using, in a maximwn manger, to implement the Covenant nghts, be it health, be it
education but this is what we have been doing for a long time, and no country is perfect, even Japan, Singapore,
they are constantly periodically reporting on these Treaties to the Committees. So, it is a difficult question
when 1l comes to resources. So, i we keep arguing that. we first need resources, we need economic
development and only then can we ratify these Treaties, if we still hold those arguments, then it is difficolt, what is
the actual perfect stage for us to ratify these Treaties.

The key question 1s, we need to try our best to continuously making a progress and that is what the
progressive realisation is. So the Covenant itself gives that leverage to the State parties, particularly the
developing countries and 1t aise creates obligation or respensibility on the deveioped couniries te assist the
developing countries, for example, if there is a disaster and if there is a hunger with a particular segment of
population int a particular country, then it is the obligation of other countries to assist, to provide support so we
can deal with the resource issues.

With regard to the reporting burden or obligation, | absolutely agree with you that it is difficult for the
Pacific Island countries and I have increasingly realised that after 1 reached out to the govemments and I started
having conversation with the colleagues in the Government. But I think there is also a General Assembly
mandate or request to the Treaty bodies to stmplify the reporting procedure so now from 2014 onwards, the
Treaty bodies have adopted the simplified reporting procedure under which the Treaty bodies send a list of
questions, issues o the Government, the responsible Ministry or through the permanent mission if the Pacific
Island countries do have their permanent mission in Geneva, of course, Fiji does have.

They send a list of questions and based on that list of questions, they need to develop a narrative or
report, and this is already a one-step less. So the simplified reporting procedure would help a lot, and there is a
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challenge in relation to time difference also, and the connectivity, the distance, it is really tough for the Pacific
Island countries to travel to Geneva. It is expensive, time-consuming, but they have introduced the video
conferencing. For example, this year only Palau, Solomon Islands, Marshal Islands have done the review under
CRC from the UNICEF Office in Suva. So that would help and Vanuatu did it through video conferencing
also, so there are some ways forward. We have already started looking into different options of how we can
have the Governments to meet their reporting obligation.

I do not know but maybe a proposal might be also for the governments of the Pacific to work together,
meaning to set up a regional mechanism that would also help a lot. We do not have mechanism on Human
Rights until today, but I think that would also help us to take it forward. Thank you.

DEPUTY CHAIRPERSON.- Thank you, Mr. Magar, a note I picked up during your presentation and
you have just mentioned it just before you closed your presentation, the setting up of a separate mechanism for
reporting and follow-up procedures within the Government, is there any other island nation or in the region,
maybe Australia or New Zealand have similar models in place where they hold their Governments and their
Legislatures accountable?

MR. D. MAGAR .- Thank you, Mr. Deputy Chairperson, for your question. In particular, [ want to share
with you the example from Samoa. Samoa has the National Mechanisms for Reporting and Follow-Up
(NMRF). They were established in 2016 and that has already developed the implementation plan of all
recommendations from the Human Rights mechanism, including integrating the SDGs. So it is a separate body
but hosted by the Ministry of Foreign Affairs and Trade; and also the Ministry of Women, Children and Social
Affairs. They are co-chair of the National Mechanism for Reporting and Follow-Up (NMRF) in Samoa.

There is also representation of civil society and national human rights® institutions but only have the
consultative status. They cannot take part in the voting if it happens so they are only there as an observer, so it
is a very good body when it comes to coordinating the work of the Government, when it comes to reporting and
follow-up of the recommendation. They have already come up with the implementation plan of all the
recommendations with indicators, and they have also introduced a software application database.

They have the focal points in different Ministries and they have that database which they input from their
respective Ministries against the indicators. Everything is in the central system so they have people sitting in
the NMRF responsible for gathering those data and information and analysing them and when they have to
report next to the Treaty bodies concerned, the information is already there. On top of that, they have also
integrated the SDGs so they do not have to invent the will because whether you talk about SDGs, whether you
talk about the UN Human Rights mechanism and reporting to them, it is the same kind of information that you
need to play. It is only tweaking here and there and a little bit meeting their requirements and the narrative, that
is it, so that would help a lot, so that is an example from Samoa.

Marshall Islands does have its Human Rights Committee, led by the Chief Secretary, and they are
progressing a lot also. They established it with a separate legislation and they are working on having their own
database and they are also trying to develop the implementation plan.

Vanuatu, also have the National Human Rights Committee, but it was established following a Cabinet
decision. Kiribati has National Human Rights Taskforce so the names are different but it is basically the same
coordination body within the Government and that makes it more predictable and it also helps people like us or
organisations who can regularly be in touch with them and facilitate the support with whatever is required.
Thank you, Chair.
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DEPUTY CHAIRPERSON.- Thank you, Mr. Magar. We will have one more question as time has
caught up with us. Honourable Kumar.

HON. J.N. KUMAR.- Yes, thank you. You stated a very interesting statement in regards to a significant
aspect of ratifying these Treaties or two Conventions is that, these NGOs, civil society organisations and the
Government, and that is that this is one way of working together simultaneonsly or gracefully, I would say they
go through thewr reports. They always try to have this as one way of working together simultaneously or gracetully, 1
would say, but on the other hand, this has been an on-going thing that whenever NGOs or civil society
organisations do their parallel reporting like in most cases, it is always contradictory to the Government's report
so what do you say; what is your opinion on that, plcase?

HON. D. MAGAR.- Thank you, Honourable Member, for your question. Definitely, 1 do agree with
you, somettmes there are contradictory information or reporting from civil society but when the members of the
community consider or go through their report, they always try to seek the evidence, whether this is founded on
evidence, indicators or statistics, et cetera. As I told you, this is a constructive dialogue so if they have any
doubt or questions with regard to Government statement which they may receive different information from the
civil society, there is always an opportunity for the Government delegation to clarify and encounter those
information or arguments so it is a constructive dialogue.

We cannot stop the civil society from reporting. This is part of the process agreed within this framework
buit 1 think the Committee Members should also look into which information is founded on evidence and which
is not, and they always dialogue or interact with the delegation or the members of the Government delegation
before they reach the conclusion or before they issue the concluding observation. Before issuing the
concluding observation and reconmmendation, the Government delegation will have their say, so there is
another level or layer of screening the information, so I think the reporting process provides these different
layers of screening and verifying the information before reaching the conclusion. So 1 think that would help,
thank you.

MR. CHAIRMAN.- Thank you, Mr. Magar. The time has caught up with us this morning, first of all, 1
would like to thank you warmly for your comprehensive presentation this morning. You have highlighted a lot
of very valid points, I think that should be put in as part of our contribution to the debate once this is tabled in
Parliament. [ think, first of all, one of the issues that we have always raised, the first submission came in
yesterday was in terms of culture, and 1 think rightfully, you have said that the 'Ireaties should only
complement and not be looked at as an intrusion.

Secondly was the setting up of an independent separate mechanism for reporting and follow-ups as has
been set up by the Parliament in Samoa and other Pacific Islands.  So these are ail important as it keeps Fiji
accountable to our obligation on an international platform.

Again, thank you kindly for your presentation this morning and we wish you weli in the rest of the years
on your contract in Fiji, and hopefully we will continue to be working together as these things have been

ratified by Fiji. Thank you once agam.

The Committee adjourned at 11,20 a.an.
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DEPUTY CHAIRPERSON.- On behalf of the Standing Committee on Foreign Affairs,
we extend a very warm welcome to you this moming. This momning we are all waiting to listen
to your submission as we know that we have the two Treaties that are before the Committee
before we table them in Parliament in a week’s time. In saying that this moming, we open the
floor now to you.

MS. S. CHAND.- Thank you, Honourable Chairperson, and good morning, Honourable
Members. Thank you for accommodating this time slot, we know that we were supposed to give
the submission last week, so we arc very thankful and grateful that you have accommodated us
this week.

So before T get into our submission proper, we were given a correspondence from the
Committee on behalf of the Honourable Chairperson, and there are 10 questions that the
Committee had asked and so our submission this moming will be specifically in relation to those
10 questions. If there are any further clarification that is needed by the Committee, we will be
happy to submit clarifications at a later date.

So I will just get into our submissions this morning. The first question that we were asked
in terms of the correspondence sent to us was: “What are the benefits of ratifying the International
Covenant on Civil and Political Rights (ICCPR) and International Covenant on Economic Social
and Cultural Right (ICESCR)?”

I will just give you a brief background: the Fijian Government, in its first UPR-Cycle
(Universal Periodic Review Cycle) in 2010, affirmed to the Human Rights Committee in Geneva
at the time that Fiji undertakes to ratify all core nine United Nations Human Rights Treaties and
Conventions by the year 2020.

In our second cycle of review which was done in 2014, we reaffirmed that commitment,
and so straight after our UPR review in 2015 I believe, Parliament had approved the ratification
of the Convention of Torture (UNCAT) and that started a whole process of ratification of the core
nine treaties.
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Therealier, in 2€17, Parliament had approved the ratification of the Convention on the
Rights of Persons with Disabilities (CRPD). and thus by the end of 2017 Fiji had ratified & total
of five of the core [N Human Rights treaties and conventions, and I will just like to briefly take
you through these conventions that we had ratified by the end of 2017.

The first Convention was the International Convention on the Elimination of all Forms of
Racial Discrimination (ICERD), it is the 1965 Convention which was ratified by Fiji in 1973.
The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW),
was ratified by Fiji in 1995, and then we had the Convention on the Rights of the Child (CRC),
which Fiji ratified in 1993, the Convention against Torture (UNCAT) as I had mentioned, we
ratified this in 2016. The last Convention that we ratified last year was CRPD {Conventional on
the Rights of Persons with Disabilities).

I will just briefly submit on the benefits of the ratified ICCPR and ICESCR., Firstly, the
ratification of both the Treaties will complement Fiji’s constitutional provisions under the Bill of
Rights as much of il is dertved from the rights set out in the ICCPR and ICESCR. It will also
ensure Fiji’s compliance with its international obligations, as [ had mentioned before. We made
an international commitment at the UPR by ratifying the core nine and so this is a step in the right

direction.

With the 170 State parties having become a party to ICCPR and approximately 167 State
parties to ICESCR, accession or ratification of the Conventions will raise Fiji's international
standing in the Human Rights Counci! community. I will promote greater cooperation and
strengthen international relations with other states parties who have ratified or acceded to [CCPR.
Of course, it gives us an opportunity to leamn best practices of implementation from those various
State parties.

Finally, in bringing further consistency between international {aw and our Constitution, the
ratification will allow Fijian Judges to apply general recommendations of the Human Rights
Committee with case under Section 7 of the Constitution,

Although Section 7 already allows the use of Conventions which are not ratified by Fiji but
whose provisions are incorporated in Fijian laws as the ratification will allow an easier path for
the development of International Human Rights jurisprudence in Fiji.

The next question we were asked was essentially on the number of countries regtonally and
intemationally that had ratified the above two Treaties and their level of ratification in terms of
mternational best practice. With the ICCPR, there is a total of 170 States parties, We understand
that the following Pacific Island countries have ratified the two Treaties so far-

1) Papua New Guined in 2008;
1)  Samoa m 2008; and
iit) Vanuatu in 2008.

We also understand that countries such as Nauru and Palau, whilst have signed the Treaty,
have not yet ratified or acceded to the Treaty. For the Intemational Convention on Economic,
Social and Cultural Rights (ICESCR), there are a total of over 160 States parties and the
following Pacific countries have ratified the Treaty so far:
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i) Papua New Guinea in 2008; and the
ii) Solomon Islands in 1982.

Once again, Palau has signed on to the Treaty but has not ratified.

In terms of the level of ratification and international best practice, I think it is really
important to highlight to the Committec at this stage that no country in the world has achieved a
100-percent in terms of implementation of these Treaties in their respective countries. This is
evident because what happened is that, every time a state party submits their report to the
Committee on ICESCR or ICCPR, they have a constructive dialogue and they talk about their
level of implementation and how far they have gone in terms of domesticating the Articles in
their national legislations and policies.

Thereafter, once you have the constructive dialogue, the Committee actually gives you
series of recommendations for better implementation. So, this means that there is no country that
has achieved a 100-percent implementation, but all the state parties that have ratified them are
working towards better, more effective implementation of the Articles of the Convention into the
national laws and policies.

So, what the Committee looks at when assessing state reports is firstly, the legislative or
policy compliance and how these are actually working on the ground and the progressive
realisation of these rights are under the Articles for the respective Treaty. The Committee also
looks at statistics and data collection in various areas to determine the state parties compliance
with the Treaty. I will just briefly now talk about the two Conventions separately.

So, in relation to ICCPR, Australia recently had their constructive dialogue with the ICCPR
Committee in the October/November 2017 Session. Their reports are also available online
should our Committee members wish to peruse to read.

So the concluding observations: the Committee acknowledges the progress Australia had
made in terms of enacting new legislation, amending legislation and introducing policies during
that particular reporting cycle. For example, Australia has established an independent National
Security Legislation, Monitor and Age Discrimination Commissioner.

Australia has also established a Standing National Human Rights Mechanism to strengthen
engagement with the human rights reporting mechanism. I understand they have also amended
the Australian Sex Discrimination Act of 1984 which now prohibits discrimination on the basis
of sexual orientation, gender identity and inter-sex status, this was done, I understand in 2013.

If you look at some smaller developing island nations, Mauritius, also in the
October/November Session 2017, had their constructive dialogue with the ICCPR Committee.

The Commitice commended the Mauritius Government on the various institutional,
legislative and policy measures taken by Mauritius such as the enactment of a Police Complaints
Act fairly recent in 2013, various amendments to the Criminal Appeal Act, Criminal Procedure
Act, the Equal Opportunities Act and the Legal Aid and Legal Assistance Act.

More recently, Norway had their constructive dialogue in March of 2018, so that is just a
couple of months ago. In their constructive dialogue with the Committee, the Committee
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welcomed the various legislative and institutional developments in Norway such as the various
amendments to their Constitution to strengthen Human Rights Protection, in particular that option
of a new Human Rights catalogue which reflected many of the rights contained under the
Covenant.

The establishment in 2015 of the National Human Rights Institution which has been
accredited with A-status by GANHRI (Global Alliance of National Human Rights Institutions);
also in 2013 adopted the Sexual Orientation Anti-Discrimination Act; and in June 2017, adopted
or enacted the Equality Indiscrimination Act, so these were some of the developments in Norway.

Now just briefly going on in relation to ICESCR, Australia’s compliance was reviewed in
the May, June Session in 2017 and here the Committee recognised again the various policies,
institutional development and strengthening undertaken by Australia at the time. For example,
Australia has developed a Youth Employment Strategy, a Remote School Attendance Strategy in
2014, a National Partnership Agreements on Universal Access to Early Childhood Education, this
is the 2013, 2014 development. T understand it was also further strengthened in 2015, 2016 and
2017 respectively.

The National Aboriginal Torres Strait Island and Health Plans; the National Framework for
Protecting Australian Children (and this is a 2009 to 2020 Plan) and various other plans to reduce
violence against women and children and national disability strategy, ct cetera, all of which really
we also have in Fiji where we have the Women’s Action Plan. We also have a Plan for the
Rights of Persons with Disabilities, so we have also done similar things in Fiji.

In relation to ICESCR, more recently Bangladesh had its review also in March, and in the
March Session, the Committee commended Bangladesh on the progress it had made since the
succession to the Covenant in many areas, particularly regarding poverty reduction and the
Committee noted that within 2016, the poverty rate was reduced from 38.4 percent down to 24.3
percent per capita, and per capita income has increased substantially and the life expectancy has
increased to almost 71, 72 years.

The Committee also noted the state parties forthcoming graduation from the category of
least developed country, so really the Committee acknowledges that when we do report under
these Conventions. The Committees acknowledge the progress made by the state party in
advancing various rights, including gender equality in the public sphere, initiatives to improve
women'’s representation at all levels of decision-making, et cetera.

In the Fijian context, given our current Constitutional framework which includes a robust
Bill of Rights provision, our road to ratification of these human rights treaties and conventions is
relatively casy. Additionally, most, if not all the Articles enunciated in these treaties and
conventions have been woven into the very fabric of our Constitution, thus making compliance
and ratification of these instruments easier for us. For example, I will just take you through just a
brief on the Articles of ICCPR and ICESCR and perhaps their corresponding section in the
Constitution.

So, for example, Article 1 on the rights to self-determination is also related to Article 23 in
terms of political rights. Articles 2 and 3 of ICCPR urge state parties to ensure that civil and
political rights of the people are realised without discrimination against race, colour, sex,
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language, religion, political or other opinion, breath or status. This corresponds with Article 26 in
terms of the right to freedom and equality from discrimination in the Constitution.

Article 4 under ICCPR pertains to the provisions of the states of emergency and derogation
of rights, and this again corresponds with Section 43 of our Constitution, in terms of the various
limitations under states of emergency.

Article 6 of ICCPR guarantees the right to life and this is also part of Section 8 of the
Constitution which also guarantees the right to life.

Article 7, in terms of Freedom from torture, cruel, inhuman or degrading treatment,
corresponds with Section 11 of the Constitution, Freedom from cruel and degrading treatment.

Article 8 of ICCPR prohibits all forms of slavery corresponds with Section 10 of the
Constitution, Freedom from slavery, servitude, forced labour and human trafficking,

Articles 9 and 10, Protect against arbitrary detention or arrests (and this is also articulated in our
Constitution under Section 9); the Right to personal liberty; and Section 13, Rights of arrested and detained
persons.

In relation to that, that was very brief, there are more obviously but 1 just wanted to be brief for the
Committee and we can provide a full list should the Commitiee wish at a later stage so that the Comumittee
can see exactly the corresponding sections.

So, very briefly in terms of ICESCR, Article 7 everyone has the right to just conditions of work, fair
wages, ensuring a decent living for himself or herself and his or her family, equal pay for equal work, safe
and healthy working conditions, equal opportunity for everyone to be promoted and including rest and
leisure rights. This is in correspondence with Section 33 of the Constitution, in terms of the right to work
and a just minimum wage.

Also there are various corresponding provisions in our labour laws, the Employment Relations Act
which we can provide at a later stage should the Committee wish to take note of.

Article 11, everyone has the right to form and join trade unions and the right to strike and these are
also set out in the Constitution. Sections 19 and 20 talk about the freedom of association and employment
relations.

Article 19 of ICESCR, everyone has the right to social security, including social insurance and this
corresponds with Section 37 of the Constitution, the right to social security schemes.

Furthermore, Article 11 of ICESCR, everyone has the right to an adequate standard of living for
himself and his or her family, including adequate food, clothing and housing and this comresponds with
Sections 35 and 36 of the Constitution, in terms of rights to housing and sanitation, and the right to
adequate food and water.

So, essentially the Articles of ICESCR call for the right to just working conditions, fair wages, equal
pay for equal work, safe and healthy working conditions, equal opportunity in the workplace, the right to
form and join trade unions, the right to strike, the right to social security, including social insurance and the
right to adequate standard of living for all citizens, including adequate food, water, clothing, housing, et
cetera.

These arc rights that are also expressly provided for under the Fijian Constitution and the
progressive realization of these rights are also provided for under the Constitution.
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The fourth question we were asked was: “What are the judicial and court processes to facilitate the
implementation of the two Treaties?” 1 draw yor attention to Section 7 of the Fijian Constitution which
specifically provides that when interpreting and applying the rights set out under the Bill of Rights
Chapter, “a court or tribunal or any other authority must promote the values that underlie a democratic
society based on human dignity, equality and freedom and may, if relevant, consider irternational law
applicable o the proiection of these rights and freedoms under this chapter.”

So, the provision is already there to give courts the discretion and the power to use international law
when adjudicating matters in relaiion to a breach of the Bill of Rights or constitutional redress matters.
That 1s already being articulated under the Constitution, and 1 understand from various Judgments that the
courls have already started applying the Covenants, not only ICCPR from judgments back from 2004,
there are various judgments, 1 think, by her Ladyship Justice Shameem, where she has actually used
ICCPR from 2004, 2006, | understaind.

We do know that the Family Courts also apply the CEDAW Convention in their judgments when
adjudicating on relevant family matters.

So, this means that when adjudicating matters concerning other civil or political rights or social,
economic and cultural rights in court, the courts have powers to consider where relevant the
application of International Covenant on Civil and Political Rights (ICCPR) and International
Covenant on Economic, Social and Cultural Rights (ICESCR), and Jjudges may therefore look at
the way in which ICCPR and ICESCR rights have been interpreted by the Human Rights
Committee thus assisting in the interpretation of Fiji’s Bill of Rights. In fact, Fijian judges have
already taken the step, as J said before, in relation to prisoners’ rights, the rights of children in
custody and various other rights.

The other question we were asked (o present on was: “What provision of ICCPR deals with
persons under detention in police or correctional facilities?” On this, I draw your attention to
Articles 9 and 10 of ICCPR that deal directly with the rights of arrested or detained persons. 1
know that the Honourable Committee Members already have a copy of the Articles so I will not
read out the Article but what T will do is, [ will draw the attention of the Honourable Committee
Members to Section 13 of the Fijian Constitution.

Section 13 of the Constitution provides various rights of arrested and detained persons. So
this actually again mitrors the rights under Articles 9 and 10 of ICCPR, I will not read out the
section cither so 1 will just move on. Whai we will submit is that, you know Section 13 Rights
mirror ICCP Rights and they reflect the way ICCP Rights have been actually interpreted by the
Human Rights Commmittee and the European Court of Human Rights. These bodies interpret
rights in a purposive way and ask: what is the purpose of the right; what exactly is it in ICCPR or
ICESCR; and how can we best interpret the right to actually give effect to its purpose?

I also want to highlight to the Committee that in terms of the Fijian context, the First Hour
Procedure Project, which is currently being piloted by the Legal Aid Commission, the Fiji Police
Force, the Judiciary and the Human Rights and Anti-Discrimination Commission, in effect have
started the manifestation of Section 13 of the Constitution, where under the Fiist Hour any person
at the time of detention, it is not just at the time of arrest, but is actually at the time of detention so
you de not even have to be atrested but at the time of detention or arrest, have the right to acmally
call for a lawyer, for a legal practitioner (o then explan their rights to them before a caution
interview is carried out,
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T understand that the Legal Aid Commission (LAC) in this regard has this service for 24
hours and it is being piloted at various police stations. I also understand that the Fiji Police Force
is also embarking on a pilot project to video-record interviews and thereby giving effect to
Section 13 of the Constitution.

The next question that we were asked to present on was: “What are the provisions in
ICESCR that deal with the Rights of Persons with Disabilities?” We submit that the Articles of
ICESCR do not specifically deal with the Rights of Persons with Disabilities, instead the Articles
of ICESCR use the phrase, “al persons or all people” and where applicable, the term referred to
is “everyone” and thereforc the Articles under the Covenant also ensure that persons with
disabilities are not marginalised in their access to economic, social and cultural rights.

In any event, the Fijian Constitution in Section 42 expressly outlines the Rights of Persons
with Disabilities and given that we have recently ratified the CRPD and enacted the Rights of
Persons with Disabilities Act in 2018, the Rights of Persons with Disabilities are well protected
under the Fijian laws. The Human Rights Committee has interpreted the Right to Equality
generally as including the Rights of Persons with Disabilities, so there is no distinction.

The General Assembly has done the same, issuing standard rules on the equalisation of
opportunities for Persons with Disabilities in 1993. The various Civil and Political Rights
contained in ICCPR can be divided into four clusters: the first, the rights that refer to human
existence; the second, liberty rights; third, associational rights; and fourth, political rights.

All categories are of relevance to disabled people. As we know from the two reports
produced by the United Nations’ Human Rights bodies on Disabled Persons, all of these rights
are frequently violated in the case of a person with disabilities. For example, an important human
right for disabled persons is contained in Article 16 of the ICCPR where it says that “Everyone
shall have the right to recognition everywhere as a person before the law.” This is a key due
process right in the context of both civil and criminal commitment. Disabled persons, whether
legally competent or incapacitated must not be treated as mere objects in any official proceedings.

The next question we were asked to present on was: “What provision of ICCPR deals with
the rights of women and children?” Article 3 of the ICCPR specifically makes reference to the
obligation of State parties to the Covenant to ensure that equal right of men and women to the
enjoyment of all civil and political rights set forth in the Covenant. These include:

The right to marriage and family in Article 23;

- Sentences of death not to be imposed on pregnant women in Article 5 and in fact, the
word “women” is mentioned only three times in the entire Covenant, that is not to
say that women'’s rights are not recognised under the Treaty.

The text of the Covenant uses gender neutral terms such as “everyone”, “all persons”,
and thus ensuring that all persons, irrespective of gender have the various rights
articulated in this Covenant, I think that is very important.

Children’s rights are also articulated under Article 24 of the Covenant which pertain
to the rights of the child, to protection as a minor by his or her family, society and
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State regardless of his or her race, colour, sex, language, religion, national or social
origin.

These rights are consistent with Section 41 of the Constitution under the Rights of the
Child. More importantly, we have also ratified the CRC which sets out further rights that are
compatible, not only with the Convention, but also with our national legislation and policies.

We were also asked to submit on, “What provision of ICESCR deals with the rights of
women and children?” Article 3 of ICESCR specifically makes reference to the obligation of
states parties to the Covenant to undertake and to ensure that equal rght of men and women to
the enjoyment of all social, economic and cultural rights set forth in the Covenant.

Article 7 deals with the fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular, women being gnaranteed conditions of work, not inferior to
those enjoyed by men with equal pay for equal work.

Article 10 further deals with the right to maternity leave, and these provisions are also
articulated in terms of Fijian laws under Part 11 of the Employment Relations Act which sets out
various processes and procedures for maternity leave,

The above Articles are consistent with Section 33 of the Fijian Constitution under the “right
1o work™ and with our Employment Relations Act in 2007, under Section 18 in terms of
“determination of equal pay”; and Section 81of the Act, in terms of “recovery of remuneration
based on equal pay”, which allows any aggrieved woman to seek redress from the empioyment
court accordingly.

In relation to Children, Ariicle 10 deals with children and that special measures should be
taken on behalf of children without discrimination. Children and youth should be protected from
economic exploitation and the employment in dangerous or harmful work should be prohibited.
There should also be age limits below which child labour should be prohibited.

I'would like to draw the Committee’s attention to Part 10 of the Employment Relations Act
in 2007 which expressly deals with the employment of children and the prohibition of child
labour. Section 91 of the Act specifically states, and I quote:

The following forms of child labour are prohibited-

{a}  ail forms of Jabows slavery or practices similar to slavery, such as the sale and trafficking
of children, debt bondage and any form of forced ot compulsory labour, including forced
or compulsory recruitment of children in armed conflict;

(b) the use, procuring or offering of a child for illicit activities in particular for the production

of trafficking of drugs as defined in the relevant international treatics: or

(¢) the use, procuring or offering of a child for prostitution, for the production of
pormnography or for pornographic performances, and a person who engages a child in such
prohbited forms of child labour commits an effencs.
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Finally, we were asked questions in terms of challenges, lessons learnt and the way
forward. What I would like to do now is, I would like to address all of these in our concluding
remarks.

Given the robust legislative framework, ratification of these Treaties has been made easier.
We have, as a result, made progressive steps to secure civil and political rights for all Fijians
given the significant rights through constitutional reform to secure third generation rights which
are social, economic rights or subsistence rights.

As a developing nation, one of the major challenges that may be faced by Fiji is the
sustainability of subsistence rights and in ensuring that these rights are strengthened, given the
constraints on State resources and competing demands of civil and political rights. It is therefore
critical that we find a balance in recognising the indivisibility of these rights.

Without according greater privilege to one set of rights over the others, it is important to
recognise that rights on the ICESCR, may be realised progressively by a state, in accordance with
their national priorities and I believe that this has been taken care of under our Constitution. This
does not mean that the lack of resources is an excuse, for instance, the failure to give the right to
help. This does mean, however, that the State has given space to adopt progressive plans to
realise the rights within its capacity and in accordance with its national priorities.

Fiji would not, for instance, be expected to instantly after ratification to provide free
wheelchairs or free medical treatments to its citizens. However, Fiji would be expected to have a
plan towards the gradual realisation of the rights under both the Conventions.

Honourable Members, that is our submission this moming and we welcome any questions
or clarifications. Vinaka.

DEPUTY CHAIRPERSON.- Thank you, Seema, that was a very comprehensive
presentation and I thank you for your efforts and also to your team.

In a nutshell, if I may just make a contribution this morning, contributed by a contributor
towards Human Rights, and I share the same sentiments and it goes like this, “Greater realisation
of Human Rights by ratifying the two Covenants or Treaties has the potential to empower the
disadvantaged and marginalised and contribute to a more just, inclusive and fair society.
Ultimately, the State with a strong commitment to Human Rights is likely to be a State that is
well-governed, secure and stable”.

Honourable Members, the floor is open now, if you have questions to raisc towards the
SG’s Office.

Thank you, Honourable Kiliraki?

HON. RATU K. KILIRAKL- Thank you, Deputy Chairperson. I once again commend the
presentation as alluded to by the Deputy Chairperson that it is very comprehensive, which means
that more or less all our questions have been addressed, but perhaps I can pose the question
whether there is a national reporting and mechanism for these Treatics in the Government

machinery?
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MS. S. CHAND.- Thank you, Honourable Member, for your question. | think it is a very
important question and there are existing internal mechanisms for the reporting of Treaties. For
example, the CEDAW Report and the CFC Report which is the rights of the child as prepared by
the Ministry for Women, Children and Poverty Alleviation.

The State reports are also prepared by various other Ministries in conjunction with other
stakeholders. So it is not just one Ministry preparing or presenting the report, it 1s done through
wide stakeholder consuMtation, not just within the Ministries and within the Government
machinery but alse consultations with various other stakeholdets such as international
organisations, our development partners, civil society groups, et cetera.

So, already internally, we have mechanisms to produce State reports and thereby send the
delegations across to the Treaty body Committee for constructive dialogue processes.

DEPUTY CHAIRPERSON.- Honourable Kumar.

HON. JN. KUMAR.- Thank you once again, Ms. Seema and your group, for that
commendable contribution this morning.

My question is: what is your opinton or your Office’s opinion whether Fiji is going to ratify
these two Conventions with some reservations or without reservations? Sa, we would like to
hear your opinion, thank you.

MS. 8. CHAND. - Thank vou, Honourable Member, for the question. The decision to ratily
with reservations or without reservations is actually for Parliament to debate on and to make a
decision. Our presentation is limited to the questions that we were asked and we were not posed
with questions in terns of reservations, however, it is essentially up to Parliament to decide how
to ratify the Convention.

DEPUTY CHAIRPERSON .- Thank you, Honourable Kumar.

HON. I.N. KUMAR .- The reason why | asked that question because like your Office, you
are responsible for the laws of Fiji. I am talking about this in terms of the rights that are before
us: the indigenous rights; cultural rights; gender rights. When we talked about gender rights, you
know exactly what I mean, because now when we are going to ratify this Convention, ii is going
to affect the next generations or the generations to come. A very good example, a titne comnes we
might come up with a law which allow gay marriages, for exampie, but that is contradictory to
our beliefs, especially religion or cultural beliefs, so what do you think about that issue?

MS. 5. CHAND.- Thank you again, Honourable Member, for your question. If you look at
our current legislations: the Bill of Rights’ provisions, Employment Acl, et cetera, were in
conformity and consistency with the Articles of the two Conventions. 1 cannot comment on any
law that is made in the future simply because any law that is made in the future is done so by
Parliament. So, Parliament, at the time approves certain legistations to be enacted and naturally it
would go through its own process and in the end, it is Parliament that decides whether or not to
enact a legislation or not, so I cannot comment on legislation that may be passed in the future.

What [ can say is that, if the Committee so feels that reservations must be made then the
Committee can then articulate that in its report essentially but our preseniation today took you
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through how the Articles of ICCPR and ICESCR, the Fijian laws are already in compliance
thereof.

HON. J.N. KUMAR.- Thank you.

MS. S. CHAND.- Thank you very much for your question, I hope that answers your
question.

HON. S.B. VUNIVALU.- Thank you, Ms. Seema, for your presentation this moming. I
have got a few things to raise which we can share our opinions on. This is in regards to the crime
rate in our country. In fact, the Government or the people want to minimise the crime rate. We
cannot stop crime. When I say, “We cannot stop crime” it is because of Section 7 of the
Constitution. The reason why I come back to the Bill of Rights (Section 7), is that the culprits, or
if 1 can say, the criminals, they got their rights, as you have mentioned, and their rights end up in
court. You have mentioned “detained person”.

MS. S. CHAND.- Yes.

HON. S.B. VUNIVALU.- They have been brought in by the police to be interviewed for
certain incidents that happen, before that they will be given the chance, the police tells them, “If
you have a lawyer you can call your lawyer.”

MS. S. CHAND.- Yes.

HON. S.B. VUNIVALU.- But the police acts on the Criminal Procedure Code (CPC) 132,

Penal Code Cap 11 and the Traffic Act Regulations, et cetera. Despite the fact that they have

_been brought for rape, the cvidence is there for whatever case and how serious the case may be,
but a chance has been given again.

The Constitution is here and now they want to clarify these two Conventions.

But the main issue which 1 want to raise are the culprits that got their rights, and at times,
they appear in court and win the case, acquitted.

HON. IN. KUMAR.- Acquitted.

HON. S.B. VUNIVALU.- But there were evidence who saw all these things and I want to
ask you, Ms. Seema, because we have got all the laws here, the Constitution, the Laws of Fiji, the
Criminal Procedure Code, Penal Codes, again these SDGs, ICCPR and ICESCR, where will we
stand in terms of crime rate? Thank you.

MS. S. CHAND.- Thark you, Honourable Member, that is a very good question and a very
valid question, so thank you for raising that.

I will go back to the fundamental principle in Criminal Law (1 am not a Criminal Law
expert) because of the Solicitor General’s Office, we do practise Civil Law. However, there is a
presumption of innocence of all persons when charged before conviction, and so when a person is
brought into the Police Station, in terms of natural justice, procedural faimess, people must be
given certain rights because you are presumed innocent until proven guilty by a Court of Law.
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If the Court of Law has not convicted you of an offence because of lack of evidence or
whatever, that is the Court’s prerogative. But then you have mechanisms for appeal and so this is
why we have the rights of the accused or detained persons, because of that findamental
presumption of innocence that until you are formally convicted or the court so deems that you
have committed an offence and gives you the applicable sentence, you are presumed innocent.
This is really in line with principles of natural justice and procedural fairness, and it is also to
protect people from abuse of procedural fairness and natural justice. This is why because you do
not know just because you are charged with an offence, it might not necessarily mean that you
had committed the offence.

So you do need your day in court to prove also your case to the Judge or the Magistrate, so
that the correct body adjudicates and either party then has the right to appeal and we have various
appeal mechanisms: Coourt of Appeal and to the Supreme Court and there are many times where
the Couit of Appeal or the Supreme Court has overturned either convictions ot the Judgements of
the lower courts but that is the mechanism, and that is because there is a right to the presumption
of mnovence and all citizens are accorded due process in line with professional taimess and
natural justice. I hope that answers your question, Honourable Member. Thank you.

DEPUTY CHAIRPERSON.- Thank you, Ms. Seema, any other questions from the
Honourable Members? Honourable Jilila Kumar,

HON. JN. KUMAR.- Through you, Deputy Chairperson, thank you once again and the
ladies.

As you have alluded to, Fiji had ratified these five Treaties: ICERD, CEDAW, CRC,
UNCAT and CRPD. Now, two Cowventions are in front of us and then SDGs. The concem 15,
through vur experiences as Members of Pariiament, while meeting the grassroots people when we
used to go and visit them in the communities, schools, the concerns that they gave us that they
still do not know all these rights. Even when these two Conventions came before us, We are sort
ol worried about these two. So, my question is, do you have any part to play in the consultations
to the public because the reasons why we ratify all these rights are for the citizens of our country
but the problem is the connectivity between us and them. Please, if you could just elaborate on
that. Thank you.

MS. 8. CHAND.- Thank you, Honourable Member. for your question and again it is an
important question because whilst you are ratifying, these are things that the respective
Committees, in their concluding observations, have brought up time and time again in relation to
other States parties, whether it is Australia, New Zealand or any European country, in terms of
the better implementation and enforcement of these rights. 1 understand you are talking about
awareness here and we all have a part to play.

As legal advisors of the Government, our work is restricted to legal work, et cetera, but
there are other Ministries I understand that work with CSOs. Iknow the Ministry of Women, for
example, works with the Women’s Rights, NGOs, to assist in taking information to various
communities to educate communities on these international Conventions, what are their rights
and obligations on State parties under the Convention and then how are these rights then
translated in national legislations and policies because then it is the implementation thereof that
has done it, as the Honourable Member had stated at the grassroots level.
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So, T understand there would be more collaboration between various ministries and perhaps
civil society actors in education, educating citizens of the rights and obligations under these
Articles but also under the Constitution itself. T do know that Legal Aid also carries out
awareness programmes in conjunction with other stakeholders, in terms of informing citizens of
the various rights, in terms of Sections 13 and 14 in the community. So, I think, basically you
have to take a multi-stakeholder approach and more collaboration on the ground as well as inter-
ministerially. Thank you.

DEPUTY CHAIRPERSON.- Honourable Ratu Kiniviliame Kiliraki

HON. RATU K. KILIRAKL- Thank you, Deputy Chairperson, can i pose another
question for your comment; I picked up a point on one of the previous submitters in the last
couple of days. It was the issue about the courts to be proactive in terms of any cases or breaches
of these Conventions that are brought up in the public media and are not being addressed through
the legal procedures. It was mentioned that some countries, the court takes it into its ownership
to address that issue that comes in the media, to challenge that - what action has been done. You
have just mentioned your role in the civil issues. Do you have this in place to address issues that
do not come through the proper channel but is highlighted in the media and no action has been
taken?

MS. S. CHAND.- Thank you, Honourable Member, for your question. In terms of Fiji’s
legal and judicial system, we have an adversarial system and not an inquisitional system. What
this essentially means is that, matters have to come to court for it to be addressed; for rights,
violations of the Bill of Rights to be addressed. Jt must come to court for the court then to
adjudicate on these matters. That is our system and so our rules do not cater for an inquisitorial
system. Thank you.

DEPUTY CHAIRPERSON.- Honourable Members, any other questions. Thank you,
Honourable Kumar.

HON. JIN. KUMAR.- Through you again, Deputy Chairperson. Thank you very much,
Seema, for your answers to those questions. I think this will be my last question on optional
protocols. I think when we went through this, we came across the International Covenant on
Economic, Social and Cultural Rights (ICESCR), as one optional protocol which allows the
parties to recognise the Committee on Economic, Social and Cultural Rights to consider
complaints from individuals. Please, if you could elaborate on that. Thank you.

MS. S. CHAND.- Thank you, Honourable Member. I think the first step towards
ratification is actually ratifying the Covenant and look at our ways of compliance with the
Covenant.

Again, in terms of taking up issues or complaints against breaches of either the Bill of
Rights or if we were to ratify these instruments or breach of the rights under these instruments,
we already have a mechanism in place to address complaints and that is through the courts and
the judicial system so any aggrieved member of the public has a right to constitutional redress in
the event they feel that their rights under the Bill of Rights have been breached and the courts can
adjudicate accordingly. So there is a mechanism that is already a competent mechanism, a
competent judiciary to adjudicate on these matters, and I think that the first step would really be
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in looking at the ratification of the Covenant and thereafter, you know takig a step further when
we are ready. Thank you for your question.

HON. J.N. KUMAR .- Thank you.
DEPUTY CHAIRPERSON.- Thank you. Honourable Tui Namosi.

HON. RATU S. MATANITOBUA .- Deputy Chairperson, through you, on awareness, it

can done after we ratify or before

MS. & CHAND.- Thank you, Honoutsble Member. for YOUr Guestion, Awareness is an
ongoing process se you cari de it before you ratify, after vou ratify, it is ongoing, it really does not
stop.

HON. RATU S. MATANITOBUA.- My concern is the Government, the Committee, is
there a timeframe set for the Government to the Committee in Geneva on the issue?

MS. S. CHAND.- You can only present to the Committee if you are a State party o the
Convention, otherwise there is no presentation, So once the Convention is ratified or is acceded
to, thereatier you have various reporting cycles. You may have to submit a report within the first
year of ratification to do a preliminary assessment of where you are in terms of compliance of the
Articles and thereafter, I understand it is a four-year cycle.

DEPUTY CHAIRPERSON.- That comes under the Universal Periodic Review (UPR).

MS. S. CHAND.- The UPR is a separate four-year cycle and then you have all these other
core nine Conventions and then you would have a constructive dialogue with the actual Treaty
body or the Committee that looks after the Convention. So essentially the Committee is made up
of experts, so you do your State report, it goes to the Committee, they have a look and then you
are called to either Geneva or New York, wherever the Committee is sitting at the time to then
present your State report.

Thereafier the Committee makes concluding observations and basically it is a constructive
dialogue where they ask you questions, you respond and I understand usually it is a one day
process, so it is a full day  After the constructive dialogue, the Committee makes
recommendations.

The UPR is a report that is actually tabled before the FHumzan Rights Council in Geneva,
and so you are presenting to the Human Rights Council and you take recommendations from the
actual Council in this regard. Thank you, Honourable Member.

DEPUTY CHAIRPERSON.- I think we will come to conclusions now. First of all, thank
you, Seema, and we are also grateful to the Solicitor-General for your contribution towards the
Standing Committee on Foreign Affairs and Defence this morning.

Just before 1 conclude, I must commend the Honourable Prime Minsster, the Honourable
Attorney-General for their vision for our country. Before these Treaties were brought in, it was
something that was already captured in our Constitution, so it is nothing new.
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Again, before concluding, I will just read again the remarks that was put in by a contributor
to the Human Rights, it goes: “Ultimately, a state with a strong commitment to human rights is
likely to be a state that is well-governed, secure and stable, and most importantly, not leaving any
Fijian behind.”

Thank you, Seema, and your team.

The Committee adjourned at 10.52 a.m.
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Opening Address to the Parliamentary Standing Committee on Foreign Affairs & Defence

Parliament House

1 May 2018

Honourable Netani Rika MP, Chair of the Parliamentary Standing Committee on Foreign Affairs &
Defence, and other Honourable Members of the Standing Committee.

Vinaka vakalevu for providing the SPC Regional Rights Resource Team with the opportunity to make
submissions on whether Fiji should ratify the International Covenant on Civil & Political Rights
(ICCPR) and the International Covenant on Economic, Social & Cultural Rights (ICESCR).

Mr Chair, if you permit, | propose to make some short opening remarks and then take questions

from the Committee.

As the Standing Committee will know, RRRT is the human rights program of SPC.

SPCis an inter-governmental organisation owned and governed by 26 member states comprising the
22 Pacific Island countries and territories (PICs) including Fiji, plus Australia, New Zealand, France

and the United States.
SPC RRRT provides technical assistance to SPC member states — we're not a political body, nor an
NGO, nor an advocacy bedy. Our assistance is technical only and in response to requests from SPC

member states.

in relation to the subject matter before this Standing Committee, SPC RRRT’s position is that it
supports the ratification of both the ICCPR and the ICESCR.

There are many good reasons to ratify both Conventions and no doubt the Standing Committee will

hear many of them during its deliberations.

Mr Chair, for my opening remarks, | propose to focus on the link between human rights and
sustainable development and good governance. In other words, why ratifying the ICCPR and the
ICESCR supports sustainable development and good governance. The reason for focusing my
opening on this, Mr Chair, is because the work of SPC is in supporting its members to achieve their

development goals.

Mr Chair, RRRT believes that Fiji and your Committee both support sustainable development and

good governance. In fact, Fiji has very publicly expressed its support for the Sustainable
Development Goals, including at the United Nations. When he addressed the General Assembly in
September 2016, Prime Minister the Honourable Josaia Voreqe Bainimarama, confirmed that

sustainable development is at the core of Fiii's national agenda.

in 2017, Fiji collaborated with the Danish Institute for Human Rights and 10 other countries
(Azerbaijan, Chile, Denmark, Ecuador, Luxembourg, Portugal, Rwanda, Sierra Leone, Thailand and
Uruguay) in preparing the report “Human Rights and the Sustainable Development Goals ~ Pursuing

Synergies”.



The report states “Human rights and sustainable development are interdependent and mutually
reinforcing. in order to respond to rising global inequalities and realise the SGDs in a way that
‘leaves no one behind,” human rights obligations and commitments will need to be applied,
implemented and protected.”

The report goes on “... the SGDs are based around unjversal human rights. This explains why there
is no particular SDG on human rights — in fact, human rights are part and parcel of every one of the
17 SDGs. Over 90% of the SDGs targets are embedded in human rights treaties. Thus, without
progress on implementing those treaties, 90% of SDGs targets cannot be realised.”

Mr Chair, this report, which was co-prepared by Fiji, succinctly explains why human rights is at the
heart of sustainable development.

Here in the Pacific, the Pacific Plan, which was endorsed by Pacific Leaders including Fiji, endorses
the ratification and implementation of core human rights conventions, including the ICCPR and the
ICESCR, as key goals for the region.

More recently, in 2015, the Denarau Declaration by Members of Pariiament from Fiji, Kiribati, RMI,
Nauru, Niue, Palau, Sarmoa, Solomon islands, Tuvalu, Tonga, snd Vanuatuw, affirmed Pacific leaders’
vision for good governance and human rights. The Denarau Declaration stated that human rights
are essential cornerstones of good governance and the social, economic and cultural development
of Pacific Island nations. The Declaration also stated that human rights and good governance can
be achieved when linked to Pacific cultures and values.

Good governance is key to addressing poverty and sustainable development. The ICCPR directly
supports good governance by enshrining civil and political rights, including freedom of expression,
movemnent, theught, conscience and religion, and the right to vote and to stand in elections.

The ICESCR meanwhile directly addresses some of the key development issues in Fiji ~ for example,
the right to education, health, work, and to an adequate standard of living, including food, clothing
and housing.

Fiji is a leader in the Pacific. Ratifying the ICCPR and the ICESCR will demonstrate this country’s
teadership on human rights. it will demonstrate Fiji’s leadership on the Sustainabie Development
Goals because Fiji will highlight the importance of the relationship between human rights and
sustainable development and good governance.

Mr Chair, Honourable Members, we conclude our opening remarks and are happy to take questions.
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The Standing Committee on Foreign Affairs & Defence of the Parliament of Fiji
requested the attendance of OHCHR at the Parliament precinct to inform the
Committee on the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights and provide
clarification on related issues. OHCHR briefed the Committee on 2 May 2018,
This submission contains some of the key highlights of the briefing.

1. INTRODUCTION TO THE COVENANTS
Together with the Universal Declaration of Human Rights (UDHR), the
International Covenant on Civil and Political Rights (CCPR) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR) are
known as International Bill of Rights. The two Covenants were adopted by the
General Assembly by its resolution 2200 A (XXI) of 16 December 1966. They

are two core international human rights treaties.

ICCPR sets out civil and political rights which include, among others, the right
to life; freedom from torture; freedom from slavery; the right to be treated with
humanity in detention; freedom of movement; the right to a fair trial; right to be
recognized before the law; right to privacy; freedom of religion; freedom of
opinion and expression and freedom of association and assembly. ICCPR also
provides for the right to form a family, the right of the child to registration and a
nationality, and the right to participate in the public affairs.

Whereas ICESCR sets out, among others, the right to work, rights at work, right
to social security, right to adequate standard of living (food, shelter and
clothing), freedom from hunger, and the rights to health and education. ICESCR
also provides for the right to take part in cultural life and the right to enjoy
benefit from science and inventions.

Both the Covenants guarantee that the exercise of the human rights enunciated in
the treaties shall be without discrimination of any kind as to race, colour, sex,
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language, religion, political or other epinion, national or social origin, property,
birth or any other status. The Covenants recognizes that all peoples have the
right of self-determination. By virtue of that right they “freely determine their
political status and freely pursue their economic, social and cultural
development”. The realization of this right is an essential condition for the
effective guarantee and observance of individual human rights and for the
promotion and strengthening of those rights.

The Constitution of Fiji has recognized many of the rights provided by the
Covenants. By accessing the two treaties, Fiji will complement and further
strengthen its domestic legal order which, as stated by the Constitution, is based
on respect for human rights, freedom and the rule of law (drticle 1 (b),
Constitution of Fiji}.

Specifically, on the ICESCR, some still tend to view economic, social and
cultural rights (ESCR) as rights that countries can implement only when they
reach a certain stage of economic development. The Covenant requires States “to
take steps” to the maximum of their available resources to achieve progressively
the full realization of ESCR. The “progressive realization” means that a State’s
compliance with its obligation to take appropriate measures is assessed in the
light of the resources available to it. And the term “available resources” includes
both domestic rescurces and any international economic or technical assistance
and cooperation available 1o a State. It also referrers to both public expenditure
and all other resources that can be applied towards the full realization of ESCR.

Most importanily, the concept of progressive realization does not mean that the
Governments should remain idle or not doing anything to implement the
Covenant rights. Lack of resources cannot justify inaction or indefinite
postponement. On the contrary, the Governments should take specific measures
from the time the Covenant comes intc force in order to demonstrate that there is
a progress. Such measures may range from reforming legislation and policies to
development and implementation of programmes and allocation of resources and
other administrative arrangements, as appropriate.

Even though States may realize ESCR progressively, they must also take
immediate action, irrespective of the resources, in the five following areas;

“ The elimination of discrimination- Discrimination must be prohibited in
for instance, health care, education and the workplace immediately.

& Economic, social and cultural rights that are not subjected to
progressive realization: For example, the right to form and join trade
unions and the right to strike; the obligation to protect children from
economic and social exploitation.

- Obligation to take “steps”- While full realization of ESCR may be
achieved progressively, steps towards that goal should be must be taken
within a reasonably short time. Such steps should be deiiberate, concrete
and targeied, using all appropriate means, including particularly but not
only the adoption of legislative measures.

2
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“ Non-retrogressive measures- States should not allow the existing
protection of ESCR to deteriorate unless there is a strong justification. For
example, introducing school fees in secondary education which had
formally been free of charge.

s Minimum core obligations/ contents of the rights- Under ICESCR, there
are obligations considered to be of immediate effect to meet the minimum
essential levels of each of the rights. For example, primary education which
is free, compulsory and universal is minimum core content of the right to
education; minimum essential food which is nutritionally adequate and safe
to ensure freedom from hunger in relation to the right to adequate food; and
essential drugs as defined under WHO Action Programme on Essential
Drugs in relation to the right to health. If State fails to meet these minimum
contents, also known as “survival kit”, because it does not have the
resources, it must demonstrate it has made every effort to use the available

resources to satisfy these core obligations.

Human rights obligations emanating from the two Covenants require both
individual action and international cooperation. According to UDHR,
everyone is entitled to a social and international order in which the rights and
freedoms therein can be fully realized and everyone has duties to the community.

Examples of “steps” State party should take towards progressive realization

k. Assessing the state of enjoyment of ESCR with disaggregation of data

s Formulating strategies and plans, incorporating indicators and time-bound
targets which should be realistic, achievable and designed to assess
progress in the realization of ESCR;

= Adopting necessary laws and policies, and making adequate funds
available to implement plans and strategies

= Regularly monitoring and assessing progress
v Establishing grievance mechanisms so that individuals can complain

Supervisory bodies (or Committees)
The Human Rights Committee, established in accordance with article 28 of the

ICCPR, is the supervisory organ which monitors the compliance of the Covenant by
the State parties. Whereas the ICESCR has the Committee on Economic, Social and
Cultural Rights as a monitoring body. The both Covenants enjoy a high number of
ratifications/ accessions. As of April 2018, 170 States have been party to the ICCPR
and 167 States have become party to the ICESCR. This shows the near universal
recognition of these instruments. This year’s 70th anniversary of UDHR provides
the momentum to subscribe to these universal values and standards and accede to

the Covenants.

Optional protocols
There are two Optional Protocols to ICCPR. The first Optional Protocol establishes

an individual complaint mechanism and the second Optional Protocol aims to
abolish the death penalty. The Optional Protocol to the ICESCR enables the
Committee on Economic, Social and Cultural Rights to receive and consider
communications or complaints from individuals or groups of individuals. These
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Optional Protocols are separate treaties and apply to Fiji only if the country becomes
a party to them.

II. WHY SHOULD F1JI BECOME A PARTY TO THE ICCPR AND THE
ICESCR?

Constinution of the Kepublic of Fifi

The Constitution of Fiji 2013 commits to the recognition and protection of human
rights, and respect for human dignity (Preamble). It incorporates a catalogue of both
civil, cultural, economic, political and social rights under the Constitutional Bill of
Rights. All these rights derive from the International Bill of Rights. Fiji’s accession
to the ICCPR and ICESCR will help the country to further strengthen its legal
framework to respect and protect human rights. By enforcing international human
rights treaties, domestic implementation will be most effective.

Recommendations of the UN human rights mechanisms, including Universal
Periodic Review (UPR)

In 2010 and 2014, Fiji was reviewed under the first and second UPR Cycle. A
number of member States, who participated in the UPR review’s interactive
dialogue, recommended Fiji to ratify the remaining international human rights
treaties, including ICCPR and ICESCR. Fiji supported these recornmendations. The
next review of Fiji’s human rights records under 3* UPR Cycle will take place
during the 24" Session of Human Rights Couneil in October-November 2018 which
will focus on the implementation of recommendations from previous UPK cycles.
Therefore, the ratification of these and other remaining international human rights
treaties will demonstrate Fiji's progress towards implementation.

The recommendations of treaty bodies, such as the Committee on the Rights of the
Child (CRC) and the Committee on the Elimination of Discrimination against
Women (CEDAW) require Fiji to accede the two Covenants.

Similarly, the Special Rapporteur on the right to education and the Special
Rapportenr on racism, racial diserimination, xenophobia and related intolerance,
following their visit to Fiji in 2015 and 2016 respectively, recommended Fiji to
ratify the two Covenants as well as other remaining international human rights
instruments.

Fiji's 5-and 20-Year National Development Plan
The 5-and 20-Year National Development Plan commits Fiji to become a party to all
human rights treaties and conventions by 2024.

Strengthening national protection mechanisms

Fiji has 1ts Human Rights and Anti- Discrimination Commission {FHRADC)
mandated by the Constitution for the promotion, protection and observance of
human rights. Becoming a party to the Covenants will further support FHRADC in
dscharging its mandate effectively

Fiji is aiready a State party te some of the core and thematic human rights treaties
which include the Convention against Torture and Other Cruel, Inhuman or

PAGE 4
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Degrading Treatment or Punishment (CAT); the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD); the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), the
Convention on the Rights of the Child (CRC); and the Convention on the Rights of
Persons with Disabilities (CRPD). These treaties address specific human rights
issues- i.e. torture, racial discrimination and/or specific groups, such as women,
children and persons with disabilities. Accession to the two Covenants would
contribute to a more comprehensive human rights protection empowering the
disadvantaged and marginalised, and contributing to develop Fiji to 2 more
inclusive, democratic and tolerant society.

111, IMPACT OF THE ACCESSION TO FIJI

Reporting

One of the obvious consequences that the accession to the two Covenants is they
will oblige Fiji to report regularly to their respective Committees. In accordance
with article 40 of ICCPR, the State party should submit its initial report within one
year of the entry into force of the Covenant and thereafter whenever the Commitiee
so requests (normally within 4/5 years). Whereas in the case of ICESCR, the State
party should submit its initial report within two years of the entry into force of the
Covenant and thereafter every four years on the progress made during the reporting
period. Reporting requires time and can be onerous. However, the effort serves a
wider purpose and provides clear benefits. The review by the treaty bodies is based
on constructive dialogue and provides an opportunity for the State party to assess the
progress made in implementing the rights set forth in the treaties. The Concluding
Observations of the treaty bodies which contain recommendations to the State under
review may serve further guidance to implement the treaty. The recommendations
cover all aspects of the implementation from policy reform to allocation of resources
and assessment of the plans and programmes with disaggregation of data.

Civil Society Organizations (CSOs), including NGOs, can also take part in this
process through shadow reporting, whereas National Human Rights Institutions (i.e.
FHRADC) can make their own submissions to the Committee concerned. However,
the representatives of CSOs can only participate as an observer during the face-to-
face dialogue that take place between the Committee and the Government delegation

in Geneva, Switzerland.

Meaningful resources and capacity building
Most of the States in the Pacific region that have ratified international human rights

treaties have voiced their difficulty in complying with the reporting obligations—as
also do many other countries in other regions of the world. Iinsufficient human and
financial resources have often been cited. Fiji is not exception to this. National
reporting capacity can be strengthened over time with the assistance from donors,

the private sector and UN agencies.

In 2014, General Assembly mandated OHCHR to support States parties in building
the capacity to implement their treaty obligations and to provide in this regard
advisory services, technical assistance and capacity-building. In 2015, OHCHR
established the Treaty Body Capacity Building Programme and deployed dedicated
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human rights capacity-building ofticers in every regional office, including in the
Pacific (Suva) of the Office of the High Commissioner. There are currently 10
human rights officers based in OHCHR regional offices and six human rights
officers at H(s Devoted to such assistance.

The major responsibility of the Human Rights Capacity Building Officer is to
provide technical assistance to States for reporting to human rights treaty bodies,
including by providing training and supporting the States at the netional level 1o
develop institutional capacity, report and follow-up.

The OHCHR Regional Office for the Pacific stands ready to extend this support to
the Governments in the Pacific region, including Fiji. As of April 2018, around 150
Government officials from all 14 Pacific countries benefited from OHCHR trainings
and technicul support implemented in this area. In 2017 alone, OIICHK organized
twao 4-day regional workshops between May and November, focusing on treaty body
reporting, national reporting and follow-up mechanism and ESCR and human rights
indicators.

In addition, other UN agencies like UNICEF and UN Women and the regional
organisations like Regional Rights Resource Team of Secretariat of the Pacific
Community (RRRT/SPC) have also been supporting the Governments in the Pacific
to meet their reporting obligations. In fact, we all work in cellaboration to help the
countries from the region to engage with treaty bodies. In January 2018, RRRT, UN
Women and {JHCHR jointly held a mock session on CEDA W for the delegation of
the Fijian Government led by the Minister for Women, Children and Poverty
Alleviation on thie eve of their iravel to Geneva to engage with the CEDAW
Comunittee in a constructive dialogue. OHCHR remains committed to provide such
support to I'yji in order to fulfil its reporting obligations under the both Covenants.

National Mechanisms on Reporting and Follow-up (NMRF)

An effective National Mechanism on Reporting and Follow-up (NMRF) is primarily
a coordination body within the Government with the aim of reporting and following-
up the recommendations emanating from UN human rights mechanisms (Treaty
Bodies, UPR and Special Procedures). Until now, Fiji has been reporting to
CEDAW, CRC and CERD and the UPR in an ad hoc manner and coordinated by
different Governmenit actors i.e. ihe Ministry of Women, Chiidren & Poverty
Alleviation takes a lead on CRC, CEDAW and CRPD reporting and the Office of
the Atterney General lead the CAT and CERD reporting. By adopting a
comprehensive approach, especially by setting up a national mechanism for
reporting and follow-up to coordinate amongst various government ministries, Fiji
can deliver more in an efficient and effective manner. Fiji has alrcady received over
300 recommendations from the UN human rights mechanisms which it needs to
implement and follow-up. It has also to report on SDGs. An NMRF with
engagement, coordination, consultation and information management capacities can
be a viable option.

The NMRF can be a separate institution, a ministerial body, or an inter-ministerial
mechanism and may be established by a cabinet decision (as it is the case in Samoa,
Vanuatu and Kiribatij or through a separate law (i.e. the Marshali Islands). OHCHR,
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through its Treaty Body Capacity Building Programme and its UPR Trust Fund on
Implementation, stands ready to lend its continued support to States, in particular on
reporting, the establishment and/or strengthening of NMRFs, sharing best practices

to enhance reporting and follow-up.

Support to reform legislation and policies
After ratification or accession to these treaties, another consequence normally

anticipated is alignment of existing legislation and policies with the ICCPR and
ICESCR. For this, Fiji may need to carry out a legislative review and identify gaps
and shortcomings in the existing laws and policies related to the rights set forth in
these treaties. Such a review will help the Government and national stakeholders to
ensure greater compliance of existing domestic laws with these treaties.

Custom and human rights
Each nation has its traditions and customs that do not necessarily conflict with

human rights principles. All cultures and civilizations through their traditions,
customs, religions and beliefs share a common set of values, which include dignity,
compassion and justice. However, if the traditional practices are harmful, such as
forced and early marriage, polygamy, accusation of witchcraft and any other forms
of violence, particularly against women and girls, they become a concern from the
prism of international human rights law. Public discussion and dialogue,
mobilization of media, academia, civil society organizations, as well as awareness
and education, can help towards addressing this concern and promoting
reconciliation. The UN treaty bodies, including the Human Rights Committee and
the Committee on Economic, Social and Cultural Rights, can provide guidance and
advice on this process. Since culture and traditions are dynamic, and change over
time, they should not always be seen as an objection against universal values
protected by international human rights law. It is only harmful traditional practices,

- which tend to weaken the position of women; girfsand other vulnerable groups i~
the society when it comes to the enjoyment of their human rights, are incongruent to
the international human rights law.

IV. THE IMPACT OF RATIFICATION OF THESE TREATIES TO NGOS,
CSOS

The ratification of the two Covenants by Fiji may bring positive impact and result in
better collaboration between NGOs/CSOs and the Government. Ratification or
accession, although led by the Government, is a nationally driven and owned
process. The both Covenants provide a framework and guidance for the national
actors, including civil society and NGOs while engaging with the Government to
advance the realization of human rights. In some situations, the local NGOs and
community-based organisations, including churches can be of assistance and
partners when it comes to reaching out the communities in need with services and
support. The findings and public reports of the NGOs who are on the ground to
monitor the implementation of human rights provided by the two Covenants may
inform the policy makers and help the Government take more concrete measures,

including addressing policy and resource gaps.
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At international level, the NGO reports, also known as “shadow reports” may
piovide addiiional information 10 the Committee from the civil society perspectives.
The Committees analyse the CSOs reports, including critical inpuls, and inay refer
io it during the dialogue with the State party and ask the latter for clarification. The
Committes would not rely on civil society reports ouly, without giving the State
parly an opporiunity to express its point of view, In some cases, the N(H) reports
niay offer criticai input and help the review process to be constructive.

Fiji has already demonstrated an example on how the Government and C:SOs/NGOs
can better collaborate and cooperate in its fight against climate change. All national
stakeholders have joined forces during Fiji’s presidency in COP 23 in Bonn and
made it a success.

V. CONCLUSION

In a nutshell, accession to ICCPR and ICESCR:

% provides a legal regime of accountability;

% enables the realization of human rights and strengthens adherence to the
rule of law;

% provides an opportunity to strengthen intra-government cooperation;

& improves the intemnational profile of Fiji;

@ involves meaningful participation of civil society in the development
process; and

s encourages a more elfective system of aid, technical support and
cooperation.

Finally, Fiji is a global leader in combating climate change. The ratification of
these and other remaining international human rights treaties will place Fiji at the
forefront not only in the Pacific and the region, but also at the global level when
it comes to respect and commitment to human rights. In particular, ICESCR
provides a strong legal basis and framework to protect individuale and Eroups
from the adverse impact of climate change, which is one of the growing global
challenges and specifically in the Pacific region and F ifi. The JCESTR can also
assist Fiji to play a key role in developing new climate mitigation and adaptation
technologies. including technologies for sustainable production and consumption
given that article 15 (b} provides for scientific progress and invention.

It is, therefore, desirable for Fiji to accede to ICCPR and ICESCR as a matter of
priority.



RECOGNISING the indigenous people or
the iTaukei, their ownership of iTaukei
lands, their unigue culture, customs,
traditions and language; RECOGNISING
the indigenous people or the Rotuman
from the island of Rotuma, their
ownership of Rotuman lands, their
unique culture, customs, traditions and
language; RECOGNISING the descendants
of the indentured labourers from British
India and the Pacific Islands, their
culture, customs, traditions and
language; and RECOGNISING the
descendants of the settlers and
immigrants to Fiji, their culture, customs,
traditions and language,

| Article 27 ; In those States in
which ethnic, religious or
linguistic minorities exist,
persons belonging to such
minorities shall not be denied the
right, in community with the
other members of their group, to
enjoy their own culture, to
profess and practise their own
religion, or to use their own
language.

8. Right to life

Article 6 : The right to life, and
its protection by law.

9. Right to personal liberty

Article 9: Everyone has the
right to liberty and security of
person.

10.  Freedom frem slavery, servitude,
forced labour and  human trafficking

Article 8 : Freedom from slavery
or “forced and compulsory
labour.”

11. Freedom from cruel and degrading
treatment

Article 7 : The right to be free
from torture or “cruel, inhuman,
or degrading treatment.”
Prohibits non-consensual medical
and scientific experimentation.

12. Freedom from unreascnable search
and seizure

13, Rights of arrested and detained
persons

Article 9 : Freedom from
unlawfu! arrest or detention, and
the right to habeas corpus, orto
appear before a judge; provides
victims the right to seek
compensation.

Article 10 : All persons deprived
of their liberty shall be treated
with humanity and with respect
for the inherent dignity of the
human person.

14. Rights of accused persons

Article 14 : Everyone is équal
before the law and is presumed

Page | 1
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innocent until proven guilty;

1%, Access o courts of tribinals

accusad persons have the right to
a fair and speedy trial, with all
decisions made public except as
concerns juveniles, guzrdianship,
or marital disputes. They also
have the rights 1o iranslation, to
free legal assistance, to ample
time to prepare a defense, to be
present duving the trial, 1o
examine witnesses, to be
considered for pardon, and not to
be tried twice for the same crime
after a judgment has been made.

Article 15 : Cannot retroactively
charge someone for an offence
when it was not designated as a
crime at the time it was
committed; each person must be
fairly punished based on current
Article 4

Ariicie i4

17. Freedom of speech, expression and
publication

18. Freedom of assembly

Article 19: the right to hold
opinions without interfererice,
right to freedom of expression;
this right shall include freedem to
seek, receive and impart
information and ideas of all kinds,
regardless of frontiers, either
arally, in writing or in print, in
the form of art, or through any
other media of his choice.

I Article 21: The right to peaceful |

assembly

16, Freedom of association

Article 22 : The right to freedom
of association.

21. Freedom of movement and residence

Article 12: Freedom of
movement within and across
national borders.

22. Freedom of religion, conscience and
halief

Article 18 : Freedom of thought,
conscience, and religion.

Article 27 : The right, for

Page | 2
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= Sl
bers of religious, ethnic or
linguistic minorities, to enjoy
their culture, to practice their
religion, and to use their
language.

23. Political rights

23—(1) Every citizen hasthe
freedom to make political choices, and
the right to— (a) form or join a political
party: (b) participate in the activities of,
or recruit members for, a political party;
and (¢} campaign for a poiitical party,
candidate or cause.

. 2 and without unreasonable

Article 1 : the right of self-
detérmination. By virtue of that
right they freely determine their
political status and freely pursue
their economic, sccial and
cultural dévelopment.

Article 25 right and the
opportunity, without any of the
distinctions mentioned in article

restrictions:

(a) To take part in the conduct of
public affairs, directly or through
freely chosen representatives;

(b) To vote and to be elected at
genuine periodic elections which
shall be by universal and equal
suffrage and shall be held by
secret ballot, guaranteeing the
free expression of the will of the
electors;

(¢) To have access, on general
terms of equality, to public
service in his country.

24. Right to privacy

Article 17 : The right to privacy
and its protection before the law.
I

26. Right to equality and freedom from
discrimination

Article 2 ; to ensure to all
individuals within its territory
and subject to its jurisdiction the
rights recognized in the present
Covenant, without distinction of
any kind, such as race, colour, sex,
language, religion, political or

Page | 3




other opinion, national
origin, property, birth or other

status.

31. Right to education

3Z. Rightto é&énomic_ﬁéﬁicipation |

32.~~{1]) Every person has the right to
full and free participation in the
economic life ofthe State, which

includes the  right to choose thelr own

work, trade, occupation, profession or
other means of livelihood.

{2)The State must take reascnable
measures within its available resources
toachieve the progressive realisation of
the rights recognised in subsection {1).
{3} To the extent that it is necessary, a
law may limit, or may authorise the
limitation of, the rights set out in
subsection {11,

33. Rightte work aad 2 just minimum
wage.

| everyone to education,

Article 13: the right of

Article & : the right to work,
which includes the right of
everyone to the opportunity to
gain his living by work which he
freely chooses or accepts, and
will take appropriate steps to
safeguard this right.

Article 6 : the right to work,
which includes the right of
evervone o the opportunity to
gain his living by work wiiich he
freely chooses or accepts, and
will take appropriate steps to
safeguard this right.

Article 7 : the right of everyone
to the enjoyment of just and
favoursabie conditions of worl
including fair wages, safe and
healthy work conditions

35. Right te housing and sanitation

36. Right to adequate food and water

Article 11 : the right of
everyone 1o an adegquate
standard of living for hirnself
and his family, incjuding [..] d
housing, and to the continuous
improvement of living
conditions.

Article 11 : the right of
everyone o an adequate
standard of living for himgel!

and his Family, including
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adequate food, clothmg and
housing, and to the continuous
improvement of living
conditions.

2. The States Parties to the
present Covenant, recognizing
the fundameiital right of
everyone 1o be free from
hunger,

37. Right to social security schemes

Article 9 : right of everyone to
social security, including social
insurance.

3B. Right to health

Article 12 : right of everyone to
the enjoyment of the highest
attainable standard of physical
and mental health.

39. Freedom from arbitrary evictions

Comes within a a range of internationally recognized human rights,
the human rights to adequate housing, food, water, health,
education, work, security of the person, freedom from cruel,

| inhuman and degrading treatment, and freedom of movement.

41. Rights of children

41.—(1} Every child has the right—

(a) to be registered at or soon after birth,
and to have a name and nationality;

(b} to basic nutrition, clothing, shelter,
sanitation and health care;

(c) to family care, protection and
guidance, which includes the equal
responsibility of the child's parents to
provide for the child— (i) whether or not
the parents are, or have ever been,
married to each other; and (i) whether
or not the parents are living together,

to be protected from abuse, neglect,
harmful cultural practices, any form of
violence, inhumane treatment and
punishment, and hazardous or
exploitative labour; and

[€) not to be detained, exceptas a
measure of last resort, and when
detained, to be held— (i) only for such
period of time as is necessary; and (ii)
separate from adults ,and in conditions
that take account of the child’s sex and

have lived together, or are separated; (d) |

Article 24 : The right of every
child to such measures of
protection as are required by his
status as a minor, on the part of
his family, society and the State.
including the rights to status as
minors, to a2 name, to be
registered, and to a nationality.

Article 23 : In the case of
dissolution of marriage, provision
shall be made for the necessary
protection of any children.

Article 10(3) : Juvenile offenders
shall be segregated from adults
and be accorded treatment
appropriate to their age and legal
status.

Article 10 3. Special measures
of protection and assistance
should be taken on behalf of all
children and young persons
without any discrimination for
reasons of parentage or other
conditions. Children and young
persons should be protected
from econemic and social
exploitation. Their employment
in work harmful to their merals
or health or dangerous to life or
likely to hamper their normal
development should be
punishable by law. States
should also set age limits below
which the paid employment of
child labour should be
prohibited and punishable by
law.

Article 13 : right to education

age
42, Rights of persons with disabilities

Both conventions are founded on the principle of non-

Page | 5
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47 .---{1) A person with any disability has
the right— () to reasonable access to all
places, public transport and information;
{b) to use sign language, Braille or other
appropriate means-of communication;
and {¢) to reasonable access to necessary
materialy, sebstances and devices
relating to the person’s disability.

{2) A person with any disability has the
right to reasonable adaptation of
buildings, infrastructure, vehicles,
working arrangements, rules, practices
or procedures, 1o enable their full
participation in society and the effective
realisation of their rights.

(3¥To the extent that it is necessary, a
law or an administrative action taken
under alaw may limit, or may authorise
the limitation of, the rights set out in this
section.
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

SUBMISSIONS BY THE DIRECTOR OF PUBLIC PROSECUTIONS IN RESPECT
OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
AND THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND

CULTURAL RIGHTS

MADE TO THE FOREIGN AFFAIRS AND DEFENCE STANDING COMMITTEE
OF THE PARLIAMENT OF THE REPUBLIC OF FiJ1

Date: 4 May 2018
To:  The Chairman of the Foreign Affairs and Defence Standing Committee:

INTRODUCTION
I. The Director of Public Prosecutions (‘DPP’) is constitutionally responsible for
regulating criminal proceedings and to a degree, criminal investigations in Fiji. The
Office of the Director of Public Prosecutions (ODPP) is an independent office by
virtue of section 117 of the 2013 Constitution. The ODPP was first established under

the Fiji Independence Act 1970,

2. The mandate of the ODPP is set out in section 117 of the Constitution. Section 117(8)
empowers the Director of Public Prosecutions (DPP) to:

{a) institute and conduct criminal proceedings;
(b) take over criminal proceedings that have been instituted by another person or

authority (except proceedings instituted by the Fiji Independent Commission
Against Corruption);

(c) discontinue, at any stage before judgment is delivered, criminal proceedings
instituted or conducted by the Director of Public Prosecutions or another person
or authority (except proceedings instituted or conducted by the Fiji [ndependent

Commission Against Corruption); and



(d} intervene in proceedings that raise a question of public interesi that may

affect the conduct of criminal proceedings or criminal investigations.

3. The DPP has been requested by the Chairman of the Foreign Affairs and Defence
Standing Committee to clarify certain issues relating to the possibility of Fiji ratifying
the Internationai Covenant on (ivil and Political Rights (MCCPR) and the

International Covenant on Economic, Social and Cultural Rights, (ICESCR).

4, This Subinission attemnpts to address the issues raised by the Standing Committee in

its letter of invitation to the DPP dated 24™ April 2018,

Questions 1 & 2: Benefits of Fiji Ratifying the ICCPR and the ICESCR (the
Conventions}

5. Fiji has been independent since 1970 and has undergone significant economie, social,
legal and political development during that period. 1t now constitutes # stable and
mature democracy, Vil has signed the UN Charter and is a signatory to the Rome
Statute of the Intemnational Criminal Court. Various legal commentators have argued
that the UN Declaration of Human Rights adopted by the UNGA in 1948 has become
a binding part of customary international faw. Whilst ihai assertion has not met with
universal consensus, it is clear that the Declaration carries enormous moral and
political effect. The two 1966 conventicns (the ICCPR and the ICESCR) represent an
international bill of rights which most countries of the world have signed and ratified,
The last 20 years have seen an increase in signatories 1o the two conventions and now
countries such as Pakistan, India and many other developing courntries have signed

and ratified these conventions.

6. Importantly in the regional context, besides NZ and Australia who have signed and
ratified both conventions, Papua New Guinea (2008) Vanuatu (2008), Palau (2011),
Nauru (2001) and Samoa (2008) have all fell able and willing to ratify the ICCPR.
Papua New Guinea and Palau have also ratified the ICESCR.



7.

10.

i1,

The benefit to Fiji ratifying would be tozsignal its acceptance of international norms
and best practice and to underline its status as a nation committed to the rule of law

and respect for human rights. The voice and authority with which Fiji presents its

views on myriad legal, political and diplomatic issues will be fortified in various fora

when Fiji speaks as a State that has formally committed itself to these 2 international

conventions.

There is also some evidence 1o suggest that inward investment into Fiji and its
attractiveness as a place to do business will be enhanced by its voluntary commitment
to these foundational human rights conventions. As Fiji moves forward and continues

to develop, the values, safeguards and other protections of the Conventions may

provide a further strengthening of the foundations of the country for the next phases

of its development.

Ratifying the Conventions will allow Fiji to stand for membership of the UN Human

Rights Committee and increase the diplomatic standing and strength of Fiji in the

world.

If the decision is made to ratify the ICCPR, Fiji will have to consider whether it will
make an Article 41 declaration. An Article 41 declaration provides that the UN
Human Rights Committee may receive and consider communications to the effect that
a state party claims that another state party is not fulfiiling its obligations under the
convention. It must be understood this provision may allow other states who have
deposited Article 41 declarations themselves to file communications (which are
essentially complaints) to the UN-Human Rights Committee but it will also allow Fiji
to make such communications itself against other States that have made an Article 41

declaration. The relevant provisions in this regard wouid be Articles 41 & 42 of the

ICCPR.

1t should be noted however that Fiji has adequate redress mechanisms to deal with
complaints that an individual’s human rights have been breached either through the
constitutional redress provisions of the 2013 Constitution or with the assistance of the

Commission for Human Rights and Anti-Discrimination. Fiji has adequate institutions

3



12.

13.

I5.

16.

and laws in place to deal with complaints that Fiji is not fulfilling its obligations under

the conveniions and other human rights law. There are currently matters before Fiji’s

courts that are dealing with a number of human rights law claims.
Fiji should not make an Article 41 Declaration.
Although Fiji is yet to ratify the Conventions, it should be noted that Fiji’s

Constitution already incorporates the righis contained in the Conventions in its own

Bill of Rights. (Please see attachment).

- in addition. section 7 of the Fijian Constitution allows relevani iniernational rights

faw 1o be used to interpret the rights and freedoms protected in Fiji’s Bill of Rights. A
number of intemational decisions concerning the interpretation and application of
human rights have already been used in Fiji by the couris. Ratification of the ICPPR
and the ICESCR will ailow a greater depth of jurisprudence to be utilised in the courts

of Fiji.

11 should also be noted that ratification of the ICCPR and the ICESCR may have an
impaet on existing or proposed laws which will need careful scrutiny to ensure they
are coinpliant with the rights contained in the ICCPR and the ICESCR. For exampie,
Fiji's current Online Safety Bill and the Registration of Sex Offenders Bill will need
o consider the impact of Article 17 of the {CCPR and the jurisprudence that is

developing in relgtion to the State’s obligation to respect the privacy of individuuls,

To ensure compliance with any proposed law, it may be advisable in future to require
proposed legislation to be certified in some manner by an independent body such as
the Commission for Human Rights and Anti-Discrimination to the effect thai the
proposed law is in accordance with or does not derogate from, the righis recognised in
the Conventions. There is a similar procedure in New Zealand where Section 7 of the
NZ Bill of Rights Act 1990 requires the Attorney-General 16 draw to the attention of
Parliament the introduction of any Bill that is inconsistent with the Act. The Ministry
of Justice, which prepares this advice for the Attorney-General, requires a minimum

of two weeks 1o review the draft legisiation.



17. Finally, it should be noted that Fiji will be required to undertake any necessary steps

19.

20,

21

22,

23.

to adopt such laws or other measures as may be necessary to give effect to the rights

recognised in the ICCPR.(refer Article 2 (2) ICCPR).

OPTIONAL PROTOCOLS:

. There are two optional protocols to the ICCPR and one optional protocol to the

ICESCR which gives additional human rights protections.

FCCPR First Opiional Protocoi:
This protocol allows victims claiming to be victims of human rights violations to be

heard. The UN Human Rights Committee which is established by the Convention, has
the jurisdiction to receive, consider and hear communications from victims. The first

Optional Protocol came into force with the Convention. There are currently 35

signatories and 115 parties to this protocol.

ICCPR Second Optional Protocol:
This protocol aims to abolish the death penalty. It was entered into force on July 11,

19971 and it currently has 37 signatories and 81 parties.

1CESC Optional Protocol:
This protocol is a side-agreement to the Covenant which allows its parties to

recognise the competence of the Committee on Economic Social and Cuitural Rights

to consider complaints from individuals.

The Optional Protocol was adopted by the UN General Assembly on 10 December
2008, It was opened for signature on 24 September 2009,and as of February 2013 has
been signed by 40 parties and ratified by 22 Having passed the threshold of required

ratifications it has entered into force on 5 May 2013,

The DPP has not been requested to comment on any of the optional protocols
however would note that Fiji has adequate mechanisms to deal with complaints that
an individual’s rights under both the ICCPR and the ICESCR have been breached
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24,

assistance of the Commission for Human Kights and Anti-Discriinination.

For this reason, it is suggested it would be unnecessary and undesirable to consider

adopting the Optional Protocols.

Question 3: Impact of ratification on the ODPP in terms of best practice

25,

26,

27.

Countries may sign up to the ICCPR but it is important to note that after the
ratification process States undertake certain responsibilities. The raiification of the
ICCPR wili constitute 2 yardstick by which Fiji’s adherence 1o its commitments will
be measured. Ariicles 14 and 15 of the ICCPR in particular deal with fair tria rights.
The impact of these two Conventions in terms of international best practice wil] be to
require the ODPP to have closer regard to the general comments of the UN Human
Rights committe¢ and the work of the UN Special Rapporteurs established under the
special procedure mechanism of the UN Human Rights Council. This will reguire
officers of the QUPP 1o ke further trained in how the protections and requiremionts of
the ICCPR and ICESCR should influence our work. It is only fair 10 note that the
impact may be wider and directly involve training needs and improvements by the
arms of law enforcement (e.g. Police). In practical terms, in terms of advice to the
police I would expect that over time the requirements of the ICCPR as explained by
the UN Human Rights Committee will also form part of the training/advice to the

police provided by my office,

By Article 46 of the ICCPR and Article i8 of the ICESCR, Fiji wili be required to
submit repons 1o the UN Human Rights Commitiee regarding steps it has taken to
uphold and incorporate the Conventions. My office will have to be consulted/provide

information on these reports.

Article 23 ICESCR for insiance which requires the holding of regional meetings and
technical meetings for study and consultation will require the invalvement and

participation of my office.



Question 4: Judicial or Court (prosecuation) p}ocesses to facilitate the implementation

of the two treaties

28. As mentioned above, the courts of Fiji by virtue of section 7 of the Constitution are
able to use international human rights law jurisprudence to interpret the rights
contained in the Fijian Constitution. The Supreme Court also previously affirmed the

use of international rights conventions in the interpretation of local laws in State v

Tevita Nalawa [2009].

Question 5: Provisions in the ICCPR dealing with persons under detention in police or
correctional facilities

29, Articles: 9,10 and 7

Articie 9
1. Everyone has the right to liberty and security of person. No one shail be subjected

lo arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for
his arrest and shall be prompily informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought prompily before
a judge or other officer authorized by law to exercise judicial power and shail be
entitled to trial within a reasonable time or to release. It shall not be the general rule
that persons awaiting trial shall be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgement.

4. Anyone who is deprived af his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the
lawfulness of his detention and order his release if the detention is not lawfid,

5. Anyone who has been the victim of unlawful arrest or detention shall have an

enforceable right to compensation.

Article 10



ks

L. All persons deprived of their !ibe}'{v sha” be treated with humanity and with respect

Jor the inherent dignity of the hunman person.

2. (w Accused persons shall, save in exceptional circumstances, be segregated from
comvicted persons and shall be subject 1o separate treatment approprivic to their
status as whconvicted pevsons;

th} Accused juvenile persons shaifl be separated from adults and brought as speedily
as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the exsential aim of
which shall be their reformation and social rehabilitation. Juvenile offenders shall be
segregated from adulis and be accorded treatment appropriate 1o their age and legal

Steus,

Articie 7
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to

medical or scientific experimentation.

30. Essentiaily the provisions relate to the periodical review of detentions and to the

treaimeni of persons in detention. Even imtially iawtul detention becomes arbitrary

and contrary to law if it is not subjected to periodic review.

31. Article 9 prohibits indefinite detention, however Article 4 permits a lemporary

derogation from Article 9 in “time of public emergency which threatens the life of the
natior”” and is subject to the principle of proportionality “to the extent strictly required
by exigencies of the situation. Examples of categories of persons usuaily affected by
ndefinite detention would be common-criminals held in pre-trial detention without
bail, those held as “‘security risks™ i.e. Terrorists, asylum-seekers, persons under

psychiatric illness.*

! See : Compilation of General Comments and general comments adopted by human rights treaty bodies
HRI/GEN/1/Rev.B/Add.1 11 June 2007 it was noted that para 5.1 is-applicable to all deprivations of liberty,
whether in criminal cases or in other cases such as for example mental illness, vagrancy, drug addiction,
immigration contral



32. Those who are in detention (i.e. Deprivea of their liberty) are entitled to a prompt
trial/release (Art 9.3). And those who have been subjected to arbitrary detention are

entitled to compensation (Art9.5)

Question 6; provisions in ICESCR dealing with_rights of persons with disabilities

before the Courts

33. The Convention does not refer explicitly to persons with disabilities. Nevertheless,
the Universal Declaration of Human Rights recognizes that aii human beings arc bom
free and equal in dignity and rights and, since the Convention’s provisions apply fully
to all members of society, persons with disabilities are clearly entitled to the full range
of rights recognized in the Convention. In addition, insofar as special treatment is
necessary, States parties are required to take appropriate measures, 10 the maximum
extent of their avajlable resources, to enable such persons to seek to overcome any
disadvantages, in terms of the enjoyment of the rights specified in the Convention,
flowing from their disability. Moreover, the requirement contained in article 2 (2) of
the Convention that the rights “enunciated ... will be exercised without discrimination

of any kind” based on certain specified grounds “or other status” clearly applies to

discrimination on the grounds of disability. *

14, The main provisions for access to justice and rights before the courts are contained in
the ICCPR but both conventions are founded on the principle of non-discrimination.
So, courts will have to make sure that access to justice is available to persons with
disabilities for sign-language as a means of understanding proceedings and giving
evidence. Access to justice founded on non-discrimination makes it an obligatory
affirmative obligation in terms of legislation to take account of people with

disabilities in order to ensure that they are not discriminated against including rights

of access t0 courts.

35. It should be noted that in Fiji, the Rights of People with Disability Bill 2016 deals in

Sections 33 -26 with the fundamental rights of access to justice and proper treatment

2 *ESCR General Comment 5 09/12/94 {OHCHR)



peiscns with disabilities before the Couris.

Question 7 Rights of Women and Children before the Courts guaranteed by ICCPR

36. The all-gender encompassing language such as “all-persons™ ., “no-one” and 'every
citizen” aims at promoting gender equity and equality in the application of the ICCPR,
Therefore all women and children are guaranteed under Articles 14 and 15:

¢ Right to freedom from torture, inhuman and degrading treatment or punishment;

* Right to Liberiy and security of person, and right to compensation for unlawful arrest
or detention;

s Righito a fair trial;

¢ Right not 1o be punished without law;

¢ Right of appeal in criminal matters and right not to be punished twice for the same

offence;

Additional Provisions relevani to chitdren:
37. Article 14(4) - requires procedures to be such that will take into account their age and

desirability of promoting rehabilitation.

38. Article 24: Every child shall have, without any discrimination as 1o race, colour, sex,
language, religion, national or social origin, property or birth, the right to such
measures of protection as are required by his status as a minor, on the pari of his

family, society and the State.

Question 8: Challenges

39. As mentioned, certain of the chailenges will be ensuring Fiji's laws are compliant
with the rights under the Conventions, 1 have suggested a mechanism similar to that
used in New Zealand whereby the Attoraey-General draws io the atiention of

Parliament the introduction of any Bill that is inconsistent with the Act or possibly by

10



40.

4].

42,

43,

Discrimination Commission.

Due 1o the reporting requirements, Fiji will need to monitor its progress in all areas of
the criminal justice system. This will require more resources and time dedicated to
upgrading systems. We already have efficient systems in place but will need to review
these systems and upgrade where necessary. We will be required to provide training

to our own legal officers as well as police prosecutors, police officers, and other

prosecuting agencies.

CONCLUSION

The Office of the Director of Public Prosecutions recommends ratification of the two

Conventions but advises against making an Article 41 declaration and advises against

adopting the optional protocols.

The Director of Public Prosecutions is pleased to have been invited to make

submissions on the Bill. It is hoped that these submissions are helpful.

On behalf of the Office of the Director of Public Prosecutions, | wish the Law and
Justice Standing Committee the very best as it undertakes its deliberations on the Bill.

Christopher T. Pryde
DIRECTOR OF PUBLIC PROSECUTIONS
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# Social Democratic Liberal Party

“Leadership that listens”

Youth Forum

Submission
To The Standing Committee on Foreign Affairs and Defence

On the Examination of the Mmmmmmmm&mu and the

ional Cove

04" May, 2018

Salutations

The Honourable Chairman and Members of the Standing Committee — Ni sa bula vinaka, Namaste
and As-salamu alaykum.

I thank this Committee for giving us the opportunity to present our views on the two Human Rights
Covenants or ireaties being considered by the Committee.

We express our gratitude that the Government is considering the ratification of the two key human
rights covenants declared by the United Nations General Assembly (UNGA) as binding on States that
ratify them, after the historic Universal Declaration on Human Rights was made in 1948 by the

UNGA, the founding universal human rights instrument.

The Social Democratic Liberal Party and its Youth Forum strongly urge and support the proposal that
Fiji ratify the Internati olitical Ri and the International Covenant

co ic

We pay tribute to and recognise the foresight and commitment of our former Leaders who signed the
Refugee Convention, the Genocide Convention, and the Convention on the Elimination of Racial
Discrimination (CERD), among others, while Fiji was a colony - the then First Minister the late, Right

Honorable Ratu Sir Kamisese Mara.

We aiso recognise the visionary leadership of our Party Leader & Former Prime Minister Sitiveni
Rabuka whose SVT Government signed the Convention on the Rights of the Child (CRC) and the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) as well as
the 1LO Convention No. 169 on the Rights of Indigenous & Tribal Peoples and participated in
negotiations on the UN Draft Declaration on the Rights of Indigenous Peoples which was finally

declared by the UN General Assembly in 2007,

We also commend the FijiFirst Government for signing the Convention Against Torture (CAT), albeit
with reservations declaring some provisions are non-binding, as well as the Disability Convention.
However, we note with disappointment the absence of the Fiji UN representatives on the occasion of
the Declaration on the Rights of Indigenous Peoples in 2007 at the UN General Assembly.

Nonetheless, we commend you Mr. Chairman and the members of your Committee for this important
work to consider the merits of ratifying the ICCPR and ICESCR, which we see as the parent Hurnan




Rights Covenants, that Jater gave birth to the specific cenventions for children, women, the disabled
and other protected minorities and valnerable groups.

Introduction

This year is the 70" Anniversary of the Universal Declaration on Human Rights (UDHR), which is
the founding human rights instrument, that later birthed the two Covenants which are presently before
this committee and the other human rights reaties or conventions for children, women, the disabled,

and the minority and vulnerable groups.

As members of the Social Democratic Liberal Party, the SODELPA Youth espause our collective
vision “ty build & secure, peaceful, prosperos aad stable nation through inclusive leaderskip and
governarice that will foster improved livelificods, sustaineble economic and social deveiopmeni,
prowection of our environment, and reduced vidnerability ko the adverse impacis of climate chenge”
We are united in our  belief that Fiji needs strong leadership, and a transparent and accountable

ZOVernmerit.

The SODELPA Youth sherefore believe that ratification of the ICCPR and the ICESCR is timely and a
prerequisite for Fiji’s progress.

Since ratification will ensure Fiji is working to meet basic international human rights standards on
civil and political rights, and economic, social and cultural rights. It is an assurance to the people that
the Government respects their human rights, is working to deliver on those human rights and will not
itse!f be in breach of human rights in the exercise of the peoples’ power which is exercised by the
agencies of the Government, such as the Police, the Military, the Judiciary, the Parliamnent, and all the
Agencies of Government that exist io serve the people

We betiave the cupvent elsciong! laws and procedures are in breach of the JICUPK as recognised by the
Multi-naiional Observer Group Report on the 2014 General Elections which urged Fiji to ratify
HCUPR and we are aware that the Chainman of the Electoral Commission Mr. Suresh Chandra
anderiool in a meeting with political partics 1 2617, that Fiji was considering ratification of the
ICCPR.

For the ICESCR, we appreciate that its implementation is “progressive” i.e. the United Nations
General Assembly recognised that economic, social and cultural rights cannot be realised or deliverad
by Siates or Governments, but can only be progressively realised depending on the economic situation
of that particular country, and resources available, to be able to deliver to its citizens the various
economic, social and cultural rights.

However, for the first generation civil and political rights in 1CCPR, there is recognition that these do
not require State resources but simply are rights to be guaranteed by the Government - the right to
freedom of speech, the right to vote and choose our government, the freedom of assembly, the rights
of detained persons - these civil liberties must be guaranteed and respected by all governments,
because they are essential o a democracy, being means by which the people express their views.

Democracy afier ail being “government BY the people” rather than a select or chosen few enforced
and maintained through dracoiian laws and an oppressive police or military.

Human Righis in ¥ifi have been curtailed since the 2006 coup, first thyough the Public Emergency
Regulations, then the abiogation of the 1997 Constitution, the unposition of the Media Decree, the
Public Order Amendment 13ecrees, the Crimes Decree and various other laws that impinge on the civil

righte of our clijzens

Soclal Democratic Liberal Porty Youth Forum: Submission on the examingtion of the !ﬂ&rﬂ_ﬂﬁmimmmm&
ond the international Covenont on Economic, Sotig! gpd Loltural Rights
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It is a truism, that when govemment powers are unlimited, the people or citizens will not be free, so
for the people to enjoy their rights and manifest their full potential, the exercise of state power or
authority, must be limited. The most important tool for this limitation on state power, are usually the
Bill of Rights of Constitutions, or a Human Rights Act, in some countries,

The SODELPA Youth hold the UDHR in high regard, yet as a Declaration, its application is limited,
being a UNGA Declaration, it is non-binding, though we know that over the 70 years since it was
made, some of the rights have become part of international law. That is why ratification of the
Covenants and Conventions is important, because by ratifying, a State agrees to be bound by its
provisions, and to be examined periodically by the UN Treaty Bodies and the Universal Periodic
Review (UPR) on its respect or implementation of the Covenants and Conventions it has ratified.

We acknowledge that the 2013 Constitution Bill of Rights encompasses Human Rights, but, we donot
support the undemocratic means through which it was foisted upon Fijians, an action that in itself is a

violation of the will of the people.

We see the 2013 Constitution as a transitional Constitution similar to the 1990 Constitution that
enabled elections and a return to a semblance of democracy, but like the 1990, the 2013 Constitution
needs to be reviewed to truly reflect the Will of the People of Fiji.

We hereby declare our support for the call by the UN Treaty Bodies, as well as the Universal Periodic

Review, for Fiji to ratify JCCPR and ICESCR.

Implications of Ratification of the ICCFPR
Ratification of the ICCPR will mean a review of thé Constitution, in particular the Bill of Rights and

other Decrees including the Land Use Decree, the Regulation of Surfing Areas Decree, the Crimes
Decree, the Media Decree, and the Public Order Decrees, and the Government will be obligated by

Article 2 of the ICCPR to:

“legislate where necessary to give effect to the rights recognised in the Covenant,
and o provide an effective legal remedy for any violation of those rights, it also
requiires the rights be recognised without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. Part 2 also provides thai rights can only be
fimited "in fimes of public emergency which threatens the life of the nation,” and
even then no derogation is permitied from the rights o life, freedom from torture
and slavery, the freedom from retrospective law, the right to personhood, and
[freedom of thought, conscience and religion.”

Recommendation

1. Itis recommended that Government Ministers and Ministries that
have responsibility for enforcing and implementing laws that are
affected by the ratification of the iICCPR undertake a review of the
provisions that need to be amended and the Legislative Draftsmen
be commissionéd to draft the necessary amending Bills for
presentation in Parliament upon ratification of the ICCPR.

2. Itis recommended that there be no reservation or derogation from
the articles of the ICCPR in order to ‘preserve’ the non-compliant

on the examingtion of the Intemoetiong
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provisions of the Bill of Rights of the 2013 Constitution. Rather, that
the 2013 Constitutional provisions be brought in line with the ICCPR.

The MCOPR 2od Electiony in Kiji
The Mulinational Observer Group (MOGT on the 2014 General Electione, in s repon discussed the
need for Fiji to vatify the KCCPR. This call has been supported by the Social Democratic Liberal Party,

whick in May 2017 made extensive renammaendations fo the Fiji Elecioral Cornmission, for the refarm

of elecionl jaws and procedures.
The Multinationai Observer Group (MOG) recommended ratification of the International Covenani on

Civil and Political Rights (JCCPR). This has the objective of creating the enabling environment
necessary for free and fair clections w be held in Fiji, an environment of political freedom once we
remove the prevailing climate of censorship, intimidatios and fear,

The Fiji Government delegation te the UN Human Rights Council in 2010 and 2014 led by the
Attorney General Mr Atyaz Khaiyumn expressed Fiji’s intention to ratify the ICCPR and the other
human rights treaties. Ratification of the ICCPR will make it the law reform practice guideline for
consisteney and compliance with human rights values. In ouy submission, we recomimended s be

done prior to the 2018 Elections.

In its Universal Period Review (UPR) Report to the UN Human Right Council (UN HRC) 26 August
7014 the Fiji Government said:

“The Government has made it an obligation to ensure that it ratifies all core human
rights conventions to safeguard the rights of afl citizens and i has therefore accepted
recommendations | ~ 7. Fiji has set itself a timeframe of 10 years where it will
ensheavouy o vaiify alf core hummn rights conventions”, JATARC, WO 20/P I/

Furiher, on page 17 of its UPR report 1o the UN HRC, the Government stated that:

“The Government is committed {0 create an environment which is free of fear and
intimidation and one which is conducive to dialogue on national political processes”

Ratification of the ICCPR will then require the legal Framework for Governance and Election laws in
Fiji to be redrafted with the objective of compliance with the ICCPR and the enactmeni of enabling
iegislations. This was a stated desire of the Fiji delegation to the UN Human Rights Couneil in 2010
and 2014 led by the Atiorney General, and repeated in the UPR Report to the UNHRC 17 December
2014. We urge the Government to act with ingency on its promise te ratify the ICCPR and enuci the
requisite enabling legisiations, including consequential reform of the electoral laws, systems and

processes,

The selective ratification of various human rights treaties like CAT, and the Disabled PPeoples Treaty,
and the derogations and reservations which render these ratifications hollow, mast be rectified by the
Government given these raiitications have no effect on the severe timitations of rights in the 2013
Constitution Bill of Rights. Ratification of the ICCPR should not follow the same route if the enabling
environment necessary for fiee and faiv efections is to be facilitated in the lead up to and during the

2018 general elections.

We welcome the undertaking in the Fiji Government Universal Periodic Review {UPR) Report to the
UN Human Rights Council in 2014: “The Government is committed to create an environment which
s free of fear and intimidation and one which is condueive to dialogue on pational political processes”

{page 17).

Socigl Democrotic Liberot Farly Youth Forum: Submission on the examination of the 4 interniotiona! fwggan{ on (jvil pnd Political Rights
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Ratifieation of the ICCPR will necessitate a review of existing laws, and given the elections coming
up, in dur joint submiission with other political parties to the Electoral Commission in May 2017, we

recommended:

Recommendation

3. That Fiji ratify and accede to the ICCPR

4, That the Commonwealth Secretariat be invited to send to Fiji an
expert to review the electoral laws so they are consistent with the
UDHR and ICCPR with a view to delivering free and fair elections to

the people of Fiji in 2018.

5. That the legal framework for Elections in Fiji be reformed under the
guidelines of the Universal Declaration of Human Rights (UDHR) and
UN International Covenant on Civii and Political Rights so that Fiji will
be in a position to ratify the ICCPR as soon as possible. We are willing
to assist government with the electoral reform and to recommend -
independent legal and ejectoral experts to assist the review process.

Article 1 of JCCPR _
Article 1 of the ICCPR affirms that all peoples have the right {o self-determination, to freely

determine their political status and pursue their economic, secial and cultural development. It also
affirms that all peoples may freely dispose of their natural wealth and resources. This calls to mind the ~
provisions of the Mining Act, the Rivers and Streams Act, the Land Use Decree and other laws where
the Government imposes its will on the indigenous peoples of Fiji. This also calls to mind the Two
Rotuma Bills of 2015, which SODELPA has confirmed it will repeal, if enacted. This is reinforced by
Article 1(2) which says a people may not be deprived of its own means of subsistence given the
Rotuma Bill seeks to deprive them of their traditional fishing grounds and seas.

Recommendation

6. We commend Article 1 of the ICCPR to the Committee and urge there
not be any reservation on this article.

Article 2 of the ICCPR
Article 2 requires all States Parties to the ICCPR to respect all the rights in the Covenant, without

discrimination or distinction, and the State must implement legislative and other measures to give
effect to the rights in the Covenant,

"Article 2 also requires that persons whose rights under ICCPR are violated, will have an effective
remedy in law. This is the right to restitution, or justice. We note that this right is repeatedly violated
in the various Decrees promulgated since the 2006 coup, in the ousting of the jurisdiction of the courts
of Fiji, from claims by those who have been tortured, unlawfully detained, the families of those killed
by state agencies, those who were removed from the civil service arbitrarily, as well as communities
and organisations affecied by the Denarau Decree, the Natadola Decree, the Momi Decree, by
arbitrary decisions made under the Land Use Decree. These ‘ouster clauses’ and immunity clauses in
the Immunity Decrees, the Constitution and other Decrees, will have to be removed in order for our

laws to comply with the ICCPR.

Social Democrotic Liberal Party Youth Forum: Subrnission on the exorminotion of the g tent on Civil gnd Polfticol Rig
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7. Article 2 of the ICCPR is commended fo the Committee and urge there not be any
reservation on this Article. Further that an urgent review of the Constitution and all

existing laws and Decrees be undertaken by the Government, and its implementing
agencies, to ensure we are compliant with our treaty obligations under ICCPR.

8. An urgent review of the Immunity Decrees, the Constitution, and various Decrees
including the Media Decree, Land Use Decree, Surfing Areas Detree, Crimes
Decree, Public Order Amendment Decree is necessary to remove immunity and
‘ouster clauses’ that prohibit the Judiciary from examining any claims from those
victims of human rights violations and arbitrary decisions - they have a right to
restitution and & remedy under Article 2(3) of the ICCPR.

The othes provisions of the JCCPR

8. Due to time constraints we are unable to dwell at length or the whole
ICCPR, however we commend the whole of the ICCPR Covenant to this
honorable committee:

& We support Article 3 for equality between Men and Women

b. e urge there be no reservations or derogation to any of the
articles of the ICCPR as espoused in Article 4

c. We support Article 5 and urge the Government to review the 2013
Coristitution Bill of Rights to ensure all limitations are in Jine with
the ICCPR

€. We suppoit the right {o jife and freedom from toriure, in articies 6
and 7. We deplore the torture and taking of any life by the organs of
the State including the police znd military and urge the removal of
immunity and ouster clauses that prevent restitution for victizns of
human rights violations. We also urge ihe Police to act with
urgency to investigate all aliegations of torture and unlawful
Geprivation of life. We also call for the return of the Ombudsmans
Office to repott dirvectly to Parliament on allegations and the resuit
of investigations info maladministration by government agencies,
inciuding allegations of torture and bomicides.

e. We are supportive of article 8 the prehibition on: slavery ang forced
fabour.

f.  We support article 9, 10,11, 12 on the rights to liberty and security
of person and urge that the Constitution be brought in line with this
right. Article 11(2) is currently kbreached by the arbitrary travel bans
imposed by the Prime Minister through the Immigration
Department. A SODELPA Government will review and lift afl
politically motivated travel bans and expulsions that are in brezch
of Article 11 and 13,

Social Democrotic Liberal Party Youlh Forum: submission on the examination of the intemgtionai Covenant on Civil gnd Political Rights
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We support Article 14 but this is breached by the Immunity and
Ouster Clauses already discussed in this submission.

h. We support Article 15, 16, 17 of the ICCPR and urge there be no
reservations on these articles.

i. We support freedom of refigion guaranteed by Article 18.

We support Article 19 on freedom of opinion. This right is limited by
the Media Decree, the Crimes Decree (sedition offences) Public
Order Decrees and the Online Safety Bill as well as the
Parliamentary Powers and Privileges Bill.

k. We support Articles 20, 21, 22, 23, 24, 25, 26, 27.

l. We support Article 28, 25, 30,31, 32, 33, 34, 35, 36, 37, 28, 39 on the
Human Rights Committee{(HRC).

. We support the submission of reports to the Human Rights
Committee under Article 40

We also urge the ratification of Article 41, 42, 43 to allow citizens to
compfain directly to the HRC.

o. We also support Article 44 - 53 of the Covenant.

Recommendation

Ratification will see:
a. The obligations to be fulfilled by States Parties to this Treaty, in Article 40 (1-5), will

provide for a greater standard of accountability for the enforcement and protection of Human
Rights in Fiji. We will welcome such measures, as the idea of exposure, scrutiny and redress
for inaction of our progress (in Article 41 & 42) in terms of Human Rights by Member States
should encourage the promotion and natural practice of full Human Rights, Ratification
should also see controversial legislation and offences in the Crimes Decree repealed;

b. Freedom of Expression and Assembly in Articles 19 and 22, respectively, will become
"entrenched and more direct measures should be taken to safeguard them. Ratification should

also see unfair provisions in the Crimes Decree, relating to this, repealed;

Traditional morals and principles of society will be safeguarded e g. marriage between a man

and a woman as stated in Asticle 23(1).

The impact of this Treaty on the work of SODELPA Youth will be positive and welcomed. SODELPA
Youth activities revolve around advocacy, awareness and action on issues of concern o Fijian Youth.
Fear of current legislation has been restrictive and hindered our activities, even resulting in one of our
members being detained through processes that contravened Article 9(2). Ratification will allow us to
operate more freely, as we anticipate that current unfair legislation will have to follow suit and reflect
the Treaty. SODELPA Youth will be able to be more robust in achieving its aims through effective,

peaceful means of demonstration, expression and awareness.

Social Cemocrotic Liberal Party Youth Forum: Submission on the examingtion of the
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Time changes constantly and, with it, so does society, its values, rights and principles. What would
have been a Right a century ago might be frowned upon today. For this reason, SODELPA Youth
supports the provision on protocols as they will allow the Treaty to stay relevant and suitable to the
ever-changing global landscape. We appreciate Article 51(2&3), as il reinforces sovereignty by
allowing States to adapt, as they wish, to amendments to the Treaty.

Ratification will have minimal impact on the work of SODELPA Youth’s Human Rights training and
right to vote awareness. The impact it will have on the former would be the availability of progressive
material to disseminate to Youth, as we anticipate that ratification will broaden rights provided for

Fijians,

International Covenant on Leonomic, Social and Cubtursl Rights

We submit thet the decision for Fiji o ratify the Infernagional Covenant on Economic. Secigl gnd
Culperal Righty will have 2 positive impact as it would ensure that existing laws and policies are
consisient with the ICESCR and SODELPA Youth is of the great hope that where necessary,
amendments to these laws and policies would be carried out. Tt would also mean that it would open
more opportunities for erdinary ¥iji citizens to fully exercise their rights responsibly econcmically,
socially and culterally as stipulated under this treaty taking inie account the Unifed Declarations of

Human Rights.

In everything that we do or make, there are always two sides of the coin and this treaty is no
exceplion.

i In 2014, people as young as the age of 18 were granted the right to vote in & (General
Election, a move that SODELPA Youth welcomes. This not only allows but encourages
many young people to be politically active and participate in deciding who they believe
should handle the welfare of our country through the ballot box. Considering that almost
70% of our nation’s population consists of young people living between the ages of 18 —
35;

il. The weaty ensures that people have the freedom to determine their political status or
beliefs and not being coerced or to feel “obliged” to support one particular political
ideology or belief as it is clearly stipulated on Chapter 2, Section 23 of the 2013
Constitution of Fiji;

ii. Ratification will ensure that limitations on rights are to be determined only on society’s
general welfare, as stated in Adticle 4 and not only regarding the impact it will have on
Governmen, as is currently the case in Fiji e.g. the offence of sedition in the Crimes
Decree:

iv. The SODELPA Youth welcomes Articles 7 « 10 and the positive impacis it will have on
workers® rights and economiic interests, in regards to fair labour practices, the right to
strike and protecting the intevests of young mothers;

Strouger enforcement and protection ol Sociai Rights in Articles 12 and 13 are

something we look forward to in ratifying this Treaty, reparding common social

problems suck as the high infant mortality end the need 10 review the current education

sysiemn at all levels;

vi. The Previsions in Part IV that encourage international action and cooperation to achieve
the rights in the Treaty will greatly assist developing countries, like ours in efforts to
promote social and economic rights.

As election nears, we note the ircrease in political debates and engagements recently and this is
something that should be expected. However, we see that certain powerful political leaders have made
public utterances that have instilled fear in voters of gathering information from ‘other’ political
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This is uncalled for and the implementation of this treaty will

parties, despite it being their right.
the rights of

ensure that such situations do not undermine democratic processes. It is critical that
voters must be respected and upheld. SODELPA Youth strongly believes that each and every
potential voter must be made full aware of the existing electoral process and how they can play a role
1o ensure that the election carried out is free, fair and open. Taking into account the late rekindling of

democracy and lack of knowledge about democratic processes among Fiji’s youth, ratification will
the democratic freedoms we already advocate for and serve as a

play a positive role in driving home
gislation, regarding such freedoms and rights, to look like.

standard to what Fijians must expect l¢

Lessons Learnt and Food for Thought

This opportunity to make our views known on the impact ratification of the Treaties will have is an
enriching and empowering one as it broadens knowledge on the process involved and promotes the

participation of Youth in democratic processes.

SODELPA Youth submit thai, in future, more opportunities are gives to Youth from al] across the

national spectrum to be consulted. In this way, it heips equip them to be better leaders and more aware

global citizens.

Conclusion

To conclude, we thank the Chairman and Honourable Members for the invitation to participate in'the
Committee’s examination of the Treaties.

The SODELPA Youth will welcome the ratification of the Internationgl Covenant on Civil and
Political Righis and the ional Cov j ial a ights. The
SODELPA Youth acknowledge that, in the past, there was legislation that effectively mirrored and

enforced these Conventions. Due to unfortunate events over the last 12 years, Human Rights in
general moved down on Government’s priority list. Therefore, we look forward to the positive
outcomes Ratification will bring, as there is a great need for the reinforcement and protection of

human rights than ever before.

Thank You, Dhanyavaad, Shukriya and Vinaka Vakalevu.

The SODELPA Youth Team
66 McGregor Road, Suva
Tel: 3301544

Email: sodelpavouthcouncil@email.com
Facebook: hitps://web.facebook.com/sodelpa youth/

Twiter: @sodelpa_youth Instagram: @sodelpayonth
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Oral Submission to the Standing Committee on Foreign Affairs and
Defence on the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural
Rights.

National Federation Party - Youth Wing
Friday 4th May 2018

Honourable Chair and Members of the Committee, we would first like to
thank you for extending an invitation to the National Federation Party -
Youth Wing to present on the two treaties currently before this Committee.
However, something that must be stated from the get-go is our desire to have
been given more than 48 hours to compile and submit a response to what
seems to be a very comprehensive set of conventions that have enormous

ramifications in terms of our rights.

We say - Enormous ramifications because the covenants echo the language of
the Universal Declaration of Human Rights and translate the principles of the
Declaration into legal OBLIGATIONS for State Parties. It is therefore
important that in order to fully realise the scope of what it would mean to
ratify these treaties, we must first take an introspective glance at the 2013
constitution to determine whether the underlying values align with those of

the treaties.

We'll keep it short Honourable Chair and Members of the Committee, THE
PAINFUL REALITY IS THAT THE VALUES OF THIS ENFORCED
CONSTITUTION DO NOT, AND WE REPEAT, DO NOT ALIGN WITH THAT

OF THE TREATIES.

We acknowledge the commitment by Government in moving towards
ratifying all core human rights instruments by 2020; as stated in the then
military regime’s Universal Periodic Review Report in 2010 and again
recommitting to it at the last reporting cycle of 2014 by the current Fiji First
Government before the Human Rights Council in Geneva.

It is at this juncture that we would like to state for the record; our support for
the ratification of these conventions. However, we believe that in the context
of Fiji’s current legal framework, at the heart of which sits the 2013



Constitution, these treaties would be rendered useless when pegged against
our current legislation.

Honourable Chair and Members of ihe Committee, not only do we have a
SUBSERVIENT Constitution, but we also have LIMITATIONS in the
constitution—SUBSERVIENT to the decrees now being referred to as “Acts”
after they have been lumped together in a consequential legislation, passed by
parliament without being brought to the floor of parliament for ratification
individually and...

LIMITATIONS in the sense that the constitution authorises the enforcement
of limitations to most rights in the constitution hy including exception clauses
which has the potential to curtail a person’s ability to exercise their economic,
social and cultural rights and civil and political rights.

Examples of these include: -

1. The Proposed Parliamentary Privileges Bill that is currently before the
Parliamentary Standing Committee on Justice, Law and Human Rights.
This Bill curtails the rights of individuals from criticising parliament.

2. Political Parties (Registration, Conduct, Funding & Disclosures) Decree,
which prevents trade unionists and trade union staff from becoming
members or even supporters of political parties whilst in employment.
They have to resign to even become members of political parties. The
restrictions on civil servants and members of the security forces namely
the Military end Police are understandable but there have been cases of

& victimication if they make or post personal comments on social media.

@)BQ? + We have very senior civil servants, in one case a permanent secretary

and even independent constitutional office holders, making political

statements and are allowed to do s¢ with impunity. For example in

2014, the then Deputy Governor of the Reserve Bank and the then CEQ

of Fiji Revenue and Customs Authority spoke on radio about how &

change of government would affect economic policies that were working

well for Fiji. IT WAS, AND IS A CASE OF ANIMAL FARM as far as

implementation and enforcement of legislation albeit draconian
provisions of the Decree is concerned.



3. Media Industry Development Authority Decree is a regressive and
draconian legislation, prescribing punishment for media owners,
publishers and editors for mistakes that can be easily and expeditiously
dealt with under other legislation. The Media Industry Development
Authority is chaired by a person appointed by the Government. The
2013 Constitution also authorises prohibitions on freedom of speech,
expression and publication. Legislation on how to regulate the media is
one of the limitations in the Constitution.

4. Electoral Decree: Only cosmetic changes were made to the Electoral
Decree 2014 by parliament in early 2017, Major recommendations of
the Electoral Commission’s 2014 Annual Report in respect of the 2014
elections and the Report of the MOG — Multinational Observer Group
were not implemented. Both Reports are before the parliamentary
standing committee on Justice, Law and Human Rights, and have been
with them for the last two years. The next elections are around the
corner, But the reports of the committee have not been presented to

parliament.

5. It is important to re-state that these decrees are preserved in the
constitution in Chapter 12 Section 173, aptly named the Preservation of

Law.

THE aunthorisation of enforcement of the curtailment of rights is further made
controversial through the lack of independence in the appointment of
independent and constitutional offices that are tasked with the enforcement

of Civil and Political Rights.

Independence in 132 and 133 of the constitution in respect of the composition
of the Constitutional Offices Commission as well as that of the independent

offices is highly questionable.

The COC or Constitutional Offices Commission is an apolitical body for all
intents and purposes. It is chaired by the Prime Minister and has as members,
the Attorney General, Leader of the Opposition, two nominees of the PM, one
nominee of the Leader of the Opposition and the Solicitor General is the
Commission’s Secretary. The appointments are done by the President but on

the recommendation of political office holders.



The nominee of the Opposition Leader is the Leader of the largest Opposition
Party while the two nominees of the Prime Minister are very closely linked te
the governing Fiji First Party. SO WHERE IS THE INDEPENDENCE?

Honourable Chair and Members of the Committee, we bring these pertinent
concerns up merely to highlight the dilemma between what ratifying these
treaties is SUPPOSED to signify, and our current legal framework, which
seems to limit the full realisation of these treaties.

in essence, the National Federation Party — Youth Wing believes that ratifying
these treaties is definitely a positive and progressive move in the right
direction, BUT the current law and legislations NEGATE the positive aspecis
of the ratification of these treaties. So then the question begs: WHY RATIFY
THESE TREATIES WHEN THE 2013 CONSTITUTION IS ESSENTIALLY
CANCELLING OUT THE PROGRESS THAT WOULD ACCOMPANY THE
RATIFICATION OF THE TREATIES?—the equivalent of taking one step
forward and one step back, making this whole process a facade.

If the Government were serious with regards to affording and entrenching
of Conduct Bill and the Freedom of Information Bill, which has been sitting
with the Law, Justice and Human Rights Committee, would have been
expedited just like the Online Safety Bill which was introduced in Parllament
and then referred t¢ Committee for a mere month for public consultations
despite strong protests from our Leader Hon. Prof. Biman Prasad.

Unless there is a cominitment by Governmeiit to reviewing and making the
necessary legislative changes tc conform and reconcile the 2613 constitution
with the two treaties, we see this as a mere stunt aimed at misleading the
international community into thinking that economice, social and cultural
rights and civil and pelitical rights are legislated when it is then clearly being
diminished by our current legislative framework.

If the ratification of these treaties would accompany a review and
subsequently an overhaul of current legislation, then we think that Fiji would
be better for it.



Honourable Chair and Members of the Committee, once again we would like
to thank you for the opportunity to present our views as a Youth Wing for
your consideration and we look forward to reading the report this committee

will be tabling in the next parliament sitting. Vinaka.



Fiji Women's insls ientre

FIJI WOMEN'S CRISIS CENTRE
SUBMISSION:

RATIFICATION OF THE
INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS AND
INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL
RIGHTS




Acronyms

CSO- refers to Civil Society Organisation

CEDAW- refers to Convention on Elimination of All Forms of
Discrimination against Women

FWCC -refers to Fiji Women's Crisis Centre
ICCPR-refers to International Covenant on Civil and Political Rights

ICESCR- refers to International Covenant on Economic, Social and
Cultural Rights

NGO-refers to Non-government organisations

UDHR - Universal Declaration of Human Rights




The Fiji Women's Crisis Centre (FWCC) is a human rights organisation, based on
the principles as set out in the Universal Declaration on Human Rights (UDHR).

The goal of the Fiji Women's Crisis Centre (FWCC) is to eliminate violence
against women in Fiji and the Pacific. FWCC implements this vision through an
integrated and comprehensive program designed to prevent and respond to
violence, by reducing individual and institutional tolerance of violence
dagainst woimein, and increasing avdailable and appropiiate services for
SUIVIvOrs,

FWCC addresses the problem of viclence against women using a human
rights and development framework. This focus on human rights includes a
gender and social analysis of the problem and permeates all aspects of
FWCC's work, recognising that the root causes of violence against women
are unequal gender power relations, and the lack of knowledge and belief in

human rights'.

Human rights are inherent and inalienable rights all people have because
they are human. These basic principles were first established by the UDHR
and later by the ICCPR and ICESCR2. Therefore, FWCC acknowledges
governments commitment in ratifying the core international human right
treaties which includes these two covenants

This submission will discuss the impacts of ratification of the International
Covenant on Civit and Political Rights and International Covenant on
Economic, Social and Cuttural Rights.

1 Fiji National Service Delivery Protocoi for Responding to Cases of Gender Based Violence Standard Operating
Procedures for Interagency Response among Social Services, Police, Heglth and Legal/iustice providers June 2017,
p.5

2 part 2, An overview of women’s ESC rights under ICESR and CEDAW, https://www.escr-
net.org/sites/defauit/files/ESCR-NET-Manual-Booklet-2 pdf




P.-. DISCUSSION ON RATIFICATION OF ICCPR AND ICESR

1. WHAT IS THE IMPACYT OF RATIFICATION ON THE ICCPR AND ICESCR?

il
I

-
iiii.

RATIFICATION CREAYES A LEGAL OBLIGATION AT
INYERNATIONAL LEVEL

Once Fiji has ratified the two conventions then it has to fulfil alt
the obligations outiined in the conventions?, This ensures that
Fiji would give a domestic effect o the convention's
provisions.

ENFORCEMENT

Having the ICCPR and ICESCR being domesticated and
enforced at the national level would mean that individuals in
Fili are able to enforce their rights at home. in Fiji’s case, since
the Constitution aiready mirrors mest of the rights containied
within the ICCPR and ICESCR, not much of extensive changes
would be expecied to be made o the Constitution. This
would ensure that rights enshrined under the Bill of rights4 are
strengthened.

STATES CANNQYT DENQUNCE ITS OBLIGATIONS UNDER iCCPR
AND ICESCK

Even if the Constitution is abrogated and the legisiations are
revoked, ratification of the two conventions would not ailow
a State from withdrawing or denouncing its obligations.

Sinternetional Covenant on Civil and Palitical Rights http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx and

internations! Covenant oii Econiomic, Social and Culturcl Rights
htip://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx

* Constitution of the Republic of Fifi, Chapter 2-Bill of Rights, http://www.paclil.org/fi/Fili-Constitution-English-
2013.pdf {Accessed 4/05/18)




2. WHAT ARE THE POSITIVES AND NEGATIVES OF THE ICCPR AND ICESCR TO FLJI
AND THE REGION?
Fiji already has provisions in the Constitution for the rights enshrined
in the ICCPR and ICESCR however it would be good practice for Fiji
to ratify this convention for the following reasons:

L A NTABILITY

Ratification would mean that the government would be held
accountable both internationally and domestically in
ensuring that all its Citizens can and are enjoying their rights
under the ICCPR and ICESCR.

i. AWAREN RIGHT

Raftification of the ICCPR and CSECR together with
meaningful consultation will raise awareness of the particular
righis at stake and improve human rights literacy.

-

ili. STRENGTHEN THE CLAIM TO INALIENABILITY OF RIGHTS
PROTECTED BY THE ICCPR and ICESCR

Human rights are rights that humans have “simply in virtue of
being human."sThe stronger their legal protection, the
stronger their claim is to inalienability. The ICCPR and the
ICESCR does not have a denunciation clause, therefore, if in
the future, the constifution is abrogated and the domestic
legislation is revoked, Fiji as a state party will still be unable 1o
withdraw from the two conventions. In this way, human rights

S “Discrepancies between the Best Philosophical Account of Human Rights and the International Law of Human
Rights,” Proceedings of the Aristotelian Society 101 {2001), 1 at 2. Similar formulations are widespread in the
literature. See, for example, Alan Gewirth in his Human Rights (Chicago 1982), 41; James Nickel, “Human Rights” in
L. Becker and C. Becker {eds.), Encyclopedia of Ethics (New York 1992), 561; Peter Jones, “Human Rights” in E Craig
{ed.), The Routledge Encyclopedia of Philosophy (London 2006), retrieved 14 June 2007, from
http://www.rep.routiedge.com/article/5105.




iv.

wi,

for individuals under the conventions is still protected and this
in turn gives individuals a sense of security.

BEVELOPMENT OF HUMAN RIGHTS IN FlJI

Fiji is fast evolving as a democracy. In any democratic
country we need o have a robust human rights system in
place. Ratification of the two conventions would enhance
the good governance, stability, security and Accountability.

Ratification would bring greater redlization and
understanding of human rights, there would be prospects of
empowering those that are disadvantaged and
marginalized.

Furthermore it would also contribute to a more just, inclusive
and fair society. This would improve the lives of pecple in Fiji.
ICESCR provides for right to medical assistance, adequate
nousing, food and clothing.

Ratification would boost Fiji's reputation in the international
Human Rights community. This would show the Intermnational
Human rights communities that Fiji is willing to fulfil its
commitment on ratification of all the core human rights
conventions.

NOMIC INVESTAAENT
It has also been noted by OHCHR that an environment in
which the rule of law is respected, it will attract a greater
economic investment.#

® Baird. Matalie, “To Ratify or Not To Ratify? An Assessment of the Case For Ratification of International Human
Rights Treaties In The Pacific” http://law.unimelb.edu.au/ data/assets/pdf file/0004/1687162/Baird.pdf

(accessed 2/5/18)




vil. TECHNICAL ASSISTANCE

Ratification would also mean the possibility of technical
assistance and support from UN agencies and mullilateral
and bilateral donors, and NGOS may be made available to
the State to assist in implementation and enforcing the
convention on a domestic level.

vili. REPORTING OBLIGATIONS ON THE STATE

Ratification creates reporting obligations on the State party.,
This ensures that the state party is fulfiling its obligations under
the Conventions.

3. WHAT IS THE IMPACT OF THE ICCPR AND ICESCR ON THE WORK OF LOCAL
NGOS AND CSOS IN TERMS OF YOUTH RIGHTS AND WOMEN'S RIGHTS AS
WELL AS RAISING AWARENESS IN FlJI AND THE REGION?

i. SIRENGTHENING OF OU K

The conventions recognises the rights of all people 1o self-
determination, including the right to freely determine their
polifical status, pursue their economic, social and cultural
goals, and manage and dispose their own resources. it aiso
ensures that infringements of human rights would not be used
as justification in the name of Communal rights,

The rights contained in the ICCPR and the ICESCR are both
related to tackling viclence against women and discrimination
against women, given that violence against women is a cause
and consequences of women's unequal enjoymenf of their
human rights when compared to men. Therefore it aims to
ensure equality for all which would strengthen FWCC's work in

Fili.

il. ACCOUNTABILITY

Ratification of the two Conventions keeps the CSO's, NGO’s
and the State in check. It provides us with a check and




balance system ensuring accountability and transparency of
our actions.

i would aiso assist us in hoiding the state and ofhers
accountable for any violations of any human righis.

ii. ADVOCACY

FWCC advocates for the improvement and realisation of
women'’s rights in both of these conventions provide a greai
platform for the advocacy of woman's rights,

4. WHAT IS THE IMPACT OF RATIFICATION ON THE WORK OF FWCC IN TERMS
OF HUMAN RIGHTS TRAINING AMONGST NGOS AND NATION STATES OF THE
PACIFIC REGION?

As highlighted above, rafification of the ICCPR and ICESCR would be o
powerfui mechanism in which the rule of law in Fiji would be upheld and
improved. The rights contained in the ICCPR are related to tackling
violence against women, given thal violence against women is a cause
and conseguences of women's unequal enjoyment of their humari rights
when compared tc men.

Once ICCPR is ratified, the State would have an obligation to
domesticate the convention and the State would have to ensure that
measures are adequately taken to combat domestic violence which
would include gender sensitizing trainings for judges, prosecutors, police,
health officers and members of parliament.

Currently FWCC is the only accredited organization that facilitates gender
sensitizing trainings. With the ratification of the conventions, this would
solidify the State’s working relationship with FWCC and frainings would be
done to ensure ways in which discrimination and structural inequalities are
removed,

5. WHAT ARE THE CURRENT CHALLENGES FACING FWCC, REGIONAL
AGENCIES, NGOS AND CSOS IN RATIFICATION OF TREATIES AND PROCESSES
INVOLVED?

Once a State ratifies the conventions, the only challenge is ensuring that
the State fulfill its obligation under the convention and transiate those




obligations the way the treaty expects it to be. For instance Fiji has ratified
CEDAW however effective implementation and enforcement on a
national level still needs to be strengthened. Gender neutral laws cannot
be effective when we have yet to remove the discrimination and
structural inequalities in access o resources, opportunities and services.

In a thriving democracy, the state respects and ensures people can enjoy
their human rights. When violations of human rights occurs in a true
democracy the state can be held accouniable by its peopie. FWCC
welcomes the govermment’s commitment in taking the steps in the right
direction of ratifying these two covenants. We also offer our encouragement
for the government to ratify both the covenants without reservation to show

tfrue commitment
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Some Comments on The International Covenant on Economic, Social and Cultural
Rights (ICESCR)

Konai Helu-Thaman (USP)

(ICESCR & ICCPR - two of about 9 instruments, promuigated to promote the IDHR).

o |CESCR — the focus of this presentation - Rights relating to economic, social and cultural life
e Only 3 PICs have ratified this covenant- Palau (2011); PNG (2008) & Solomon is.(1982)

{Note; ICCPR- only 4 PICs have tatified it : Nauru - 2001); Palau (201 1); PNG (2008); & Samoa (2008).

ICESCR ~ 31 articles.

Part 1: focuses on seli-determination, including rights to determine political status, & freefy pursue
economic social & cultural development.

Part II: (2-5): legislation recognizing rights and ways of dealing with violations of rights

Recognition of rights without discrimination of any kind on the basis of race, color, sex, language,
religion etc.

Part Ili {8-15): list of rights themselves, such as: right fo work, join trade unions, adequate standard of
fiving, physical & mental health, education (13/14), participation in cultural life (15).

Part IV (16-25) - establishment of a Human Rights Commission

Part V (26-31). Ratification & Amendments

Note: Although Fiji had not ratified this Covenant some aspecls of it has been incorporated in the
current Constitution (Chapt.2),

Possible challenges in the ratification of this Convention:

e The prdcesses used as well as value underpinnings of these are experts driven & Western
European so many non-European states with their own knowledge & value systems may find
difficulties understanding & implementing some of the articles/recommendations.



Most Pacific island Nations perceive ‘culture’ in 2 holistic sense, of as & way life & this is reflected
in their languages. Many European & Anglo-American people see cuiture as separate from
economy, society etc. (see the three Pillars of the UN Decade of Education for Sustanable
Development)

Conflicts in the perceptions of individual vs collective rights (which in most PICs is linked to notions
of personhood - relational vs individuaiistic}

Predominantly male-focused & gendered roles & role implementation (except in matritineat
societies)

Growing tendency to favour individual over collective rights especially by younger generations
Possible contradictions with other instruments (e.g. UNDRIP)- However, recognition of
fundamental human rights would take priority)

UR Declaratior: of Righte of indigenous Peoples - Sept. 2007).

&

Although not legally binding under international law, this Covenant resonates with all indigenous
peoples around the globe. '

Was in the making for more than 20yrs but when it was finally passed, it was objected fo by
Australia, New Zealand, USA & Canada {although Canada changed its position in 2016).

This instrument was meant o deal with human rights violations for approx. 370 miliion indigenous
peopde in the world

hany governmenis have not yei fully undersiood its impact although with the recognition of the role
of .Indigenous & local knowledge (now known as Traditional Knowledge) in Sustainable
Development, more governimenis are beginning to start conversations on the role of TK in SDGs
implementation,

UNDRIP when used together with ICESCR would help improve the sustainable livelihoods & life
chances of indigenous peoples everywhere especially in PICs where they are majority populations

Some possible implications of ICESCR for Education in Fiji & P!Cs (especially cultural rights in
relation to languages, cultural & ariistic production, participation in culfural life, cultural heritage,
culivral diversity eic.)

Education

[

Concerted efforts to implement the Pacific Strategy for Cuiture & Education (20%1) and the
Pacific Strategy for Culiure (2014)

Language poficies. Aliowing children to learn in their mother tongue especially at ECEC & Primary
School Levels.

Offering opportunities for students to study their own languages & cultures in high schools &
weriiary institutions (as in other parts of the developed world)

2



Ensuring cuitural democracy in the curriculum of formaf education, from ECEC fo university.
Including Cultural Literacy as an outcome of primary education (especially important in a multi

cultural context).
Ensuring that people & communities have access to resources necessary for participation in the

culture of their choice.

Valuing,, promoting & protecting cultural & artistic production {IPR).

In relation to cultural justice in education, the promotion of research & study of Traditional
Knowledge (Indigenous & Local knowledge) in Pacific higher education institutions (rather than
deleting and/or marginalizing them).

Establishment of an Indigenous Research & Education Institute at USP to provide resources for
teaching & leaming especially in predominantly indigenous student communities

Developing cultural indicators of human development.

Requiring a cultural audit of all formal educational institutions.

Cultural competence as a criterion for all teachers (from ECE to university)

Other socio-economic rights which Fiji & some PICs are already dealing with, include:

€

°

L]

Housing _
Adequate standard of living
Health {physical & mental)

Conclusion

Ratification of the ICESC is important especially for Pacific young people as it deals, among other things,
with education not only in regard 1o their right to education but their cuftural rights as well, which include
their right o learn in their own cuttural language as wel! as to learn about their home culture(s), its history,
knowledge & vaiue systems and how these can help them live sustainable lives ~ in the spirit of equality,

human dignity & non-disctimination



Practice Direction No. 1 of 2018

In order to grant access to the High Court, in cases where the applicant for
Constitutional Redress does not have a legal practitioner to act for him or her in lodging
an application under the High Court (Constitutional Redress) Rules 2015, Form HCCR
1isto be used. A copy of the Rules is attached to that Form.

Judges may direct that further information is to be supplied more formally to the

court by way of affidavit.
"..ad. o
-
AH.C.T. Gates
Chief Justice
19 March 2018

ulf

www.judiciary.gov.f]



Form HCCR |
Application for Constiivtionz! Redress
[To be filled when applicants do not have 3 lawyer!

See High Court (Constitutional Redress) Rules 2015
[LN 41 0f 20157 Laws of Fiji Vol. 1 p.800,241.

1. Y%t;as the date of the event, or action taken against you; which you say‘f

was against your rights under the Constitution?

2. If you have lodged this application more than 60 days after that event or ,

action, explain why you are late in applying?

F Are there any exceptional circumsiances as 1o why the Judge nonetheless ]
should hear this late claim? _ |




4, 'State what remedy you seek from the Court? Give detéils of what you ask,

the nature of the claim for;

(a)a declaration

|

|

(b)an injunction

-

(c) any other order, remedy, or relief

L

s, If you complaih about whaf.has héppened in court, it will be necessary to

have a copy of the court record. What is the case number? Which court?




6. You must serve a copy of this application on;

(1)  the other party
(11)  the Attorney-Genersl

(ii))  {(in a criminal matter) the DPP.,

NB: 1. This is a Civil Division application.

2. However it can be heard by any judge, inciuding a Criminal Division

judge, who will exercise civil jurisdiction powers,

3. Though you have lodged this form as your application for
Constitutional Redress, the judge may order you to swear and file an
affidavit in support setting out the facts of your case and claim and

thus providing evidence, in accordance with the Rules.

9.1.18

ar



[HC 11,120] Short title and commencement
I (1) These Rules may be cited as the High Coun (Constitutional Redress)

Ruies 2015,
{2) These Rules shall come inio force on the date of their publication in the Gazette,

{HC 11,125]  Exercise of jurisdiction
2 The jurisdiction and powers conferred on the High Court by section 44(3) of the
Constitution of the Republic of Fiji shall be excroisable by a single Judge.

[HC 11,130] Application for redress
3 (D An application 10 the High Court for redress under section 44(1) of the
Constitution of the Republic of Fipy may be mam. by a mouon suppored by aflidavii—
- ta) claming a declaration;
{b} praying lor an imjuncuon;
(¢) clarming or praying lor such other order as may be appropriate.
{2) An application under paragraph (1) must not be admitted or entertmned after
60 days from the date when the matter at issue tirst arose unless a Judge finds there are
exceptional circumstances and that  is just 1o hear the application outside of that period

{HC 11,135] Notification of motion
4 (1) Subjeet 1o paragraph (2), a motion under Rule 3(1) shall not be made without
o least 3 clear days' previous notice to the parties affected by it. unless the High Count
gives leave to the contrary
(2) A Judge. if satisfied that the delay involved an giving notice as required by
paragraph (1) would or might entail irreparable or serious mischief. may make an order
ex parfe on such terms as to cosls or otherwise. and subject 10 such undenaking. if any,
as he or she thinks just, but any party affected by such order may apply to the High Court
within 7 days of the making of the order 10 set 1t aside,
{3) A notice of motion under Rule 3(1) must state—
{a) concisely the nature of the claim: and
{b} the rehel o remedy required.

[HC 11 .140] Service on Attorney-General

5 If an application is made 1o the High Count for redress under section 44(1) of the
Constilution of the Republic of Fiji in accordance with Rule 3 and rrrespective of whether
ihe Attorngy-General is 1o be a party o the proceedings, the applicant or plaintiff must
serve a copy of the motion and alfidavit in support on the Attorney-General.

[HC 11,145] Reference by way of case stated
6 (1) A question referred 10 the High Cuourl pursuant io section 44(5) of the
Canstituion of the Republic of FI_|1 by a person presiding in any subordinaie court must

he by way of case slated,
12) The case shall be stated wighin 14 days of the decision of the person presiding in

the subordinate court 10 refer the guestion,
(3) The case must—
BOO.441 Service O



[HC 11,145) LAWS OF FLt re

{21 set out the facts which have been freved of admitied and thy question which iy
referred to the High Coun lor s degisian;

{h) b sigaed by the persor referting the question:

) be ransminied, by the person referring the guestion, 1o the Chici Registrar

(4% The person refernng & guestion ynder paragriph (11 must capse copics of the case

o be served upon-—
fa) the party, if any. ar whose fequest the case was stated:
(bi any other parties 10 the proceedings affecied by the question:
() the Attorney-General in al) matiers; i
{d) in the case of 4 criminal matter, the Direckr of Public Prosecutions.
{3) Upon receipt of a case transmitted Purstant to parapraph (3, the Chief Registrar
must set down the case for hearing andt notify—
fa) the party. if any. at whose request the case was siated:
(b) any other partics 1o the proceedings affeeted by the question:
{c) the Atiorney-General in al} matters; and
{d} in the case of & eriminal maler. the Direcior of Public Prosecutions,

{6) The High Coun hearing ¢ case referred 10 it under this Rule may-——

{a) amend the case or order i 10 be returned 10 the copr by which it was stated for
amendment: and
(h) draw inferences of fac from the facts siated in the case,

(7) The Attorney-General and. in the case of a crimingl matter, in addition the Direcior
ol Public Prosecutions, is entitted 1o appear and by heard in proveedings for the
determination of & question referred t the High Court pursuant 1o section 44(8) of the
Constitution of the Repubiic of Fijr.

(R} The Chief Begisirar nust Oty the couri by which the Queson was referred of the

decisinn of the High Coust upon the quesion.

[EC 11,i50) Practice an¢ procedure

7 Exvepi as viherwise provided in these Rules, the Jurisdiction und powers conferred
on the High Coury in fespect of applications made by any person in pursuance of etther
section 431} or 44¢5) of the Constition of the Republic of Fiji are 10 be exercised in
accordance with the practice and procedure. including any rules of Court. for the time
being in foree in relation (o ¢ivi) proceedings in the High Couni, with any variations (h
circumsiances require,

[HC 11,155] Existing Rules revoked

8 (1) The High Court (Constitutional Rudress) Rules 1998 i hereby revoked,

{(2) Any application for redress made under the High Court (Constitmiional Redress)
Rules 1998 continbes as if these Rules had not beun made.

IThe next page is Xl2,441)

800.442

Service §i



Introduction

The Fijian Elections Office [“FEO”] welcomes Parliament’'s move to review the
International Covenant on Civil and Political Rights [“ICCPR"] and the International

Covenant on Economic, Social and Cultural Rights [“ICESCR”].

The Multinational Observer Group in its report on the 2014 Fijian General Election
recommended for Fiji to consider becoming a party to the ICCPR as in doing so would

improve protections for electoral rights in Fiji.

For this submission we will focus only on specific articles of the two (2) Conventions that
deals particularly with political rights.

1

My ‘tiection, My 'Hiji
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General Ccmments

The 2013 Constitution and other relevant electoral laws are fairly compliant with the
ICCPR and ICESCR. As such, the rectification of the two (2) Covenants would not impact

the work of the FEO with regards to the conduct of elections.

As discussed earlier the ratification of the covenant will only ensure that the FEO
progressively amend and implement its existing electoral procedures to continue

advocating on the importance of peri_odic,'free and fair elections that is necessary for good
governance.

With regards to the provisions on protocols to the ICCPR, we are all aware that there are
two (2). The First Optional Protocol to the ICCPR allows individuals to brmg complamts
to the United Nations Human Rights Committee for a breach of the ICCPR. Before a
complaint is brought to the United Nations Human Rights Committee the matter should
be raised in domestic courts. Currently, registered voters and nominated candidates have

the right to raise their issues with the Supervisor of Elections, Electoral Commission and
the Court of Disputes Returns.

The Second Optional Protocol to the ICCPR aims to abolish death penalties. This has

already been captured in various legislations whereby the death penalties have been

revoked,

Conclusion

Ratification of the covenants would bring about a greater level of transparency,
accountability, adherence to human rights and create and promote favourable electoral
conditions that will benefit all stakeholders of the FEO. Fiji, in participating in a global
platform needs to ensure that various widely accepted international norms are captured
by it in its domestic laws and the modern Electoral Act, the Constitution and other laws
are prime examples of our adherence. Hence, we humbly submit that the parliament

should take necessary pro-active steps in ratifying these treaties.

Submitted by:

Mohammed Saneem, Supervisor of Elections
Ana Mataiciwa; Legal Compliance Coordinator
Ravneel Chand, Research Officer
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What is the impact of the above treaty on the work of
Ministry of iTaukei Affalrs in terms of the Civil &
Poiitical Rights of ordinary iTaukei segment of the
modern Fljlan community?

+ ICCPR [Part 1 Article 1{2)}
5| « ICESCR [Part 1 Article 1 (2))

k| v Vanua Structure: Communal/Collective Ownership of

Resources
v’ iTauke! Land is owned by Tokatoka, Mataqall, Yavusa

E v Land Lease requires 60% consent by Landowners
il v ITLTE is the Custodian of [Hlevkel land

legislations....”"mzay consult landowners”

kv Government owns resources.  QoliqolifFishing

grounds/boundaries owned by Government, iTaukel
owners only have the right to use e.g. Fishing
Reservation on Cultural Rights

]
4
1
g
1
|
i

What is the impact of the above trsaty on the work of
Ministry of {Taukei Affairs in terms of the Civll &
Political Rights of ordinary iTaukel sepgment of the
modern Fijlan community?

v Dispesing of Natural regsources without
prejudice

i v Reservation on Cuftural Rights

i« Part 2 Articls 3;

v Patriarchal Society e.g. Regisiration on VKB to
register on Father’s side

10/05/2018
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MINISTRY OF iTAUKEI AFFAIRS @
FRESENTATION TO THE
STANDING COMIMITTEE ON FOREIGN AFFAIRS
&
DEFENCE

i. International Covenant on Civi! and Political Rights

fil. International Covenant on Economic, Social and
Cultural Righte

Wkt b the lmpeet of raBification on ths Intermetionat
Sevenant on Civll and Polliios] Rights HCCERY?
7 What ore ihe positves & negatives of Wi shove

/ e G RGN o s
Treaty to Pt and the Begion?

+ Positive : it provides a guideline for states to
ensurs that civil & political rights are respected.

« Negative :@: We don't have any noegative
commenis but have concens on Cultursl
Rights.

e
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PARLIAMENTARY STANDING COMMITTEE ON FOREIGN AFFAIRS -2018

We wish to acknowledge and thank the Committee; in seeking the Ministry of iTaukei Affairs
views on the two Covenants that are currently being discussed by this August body. For our
purpose we shall make a few statements in relation to both the documents before; looking

at the documents independentiy.

1. RIGHTS
Honourable Members, in relation to the Covenants that Is being discussed it must be first

understood that these were drafted concurrently, in an attempt to enforce provisions of the
Universal Declaration of Human Rights of 1948. More Importantly, in the discussion of
‘rights’, Honourable members we are here to look at the protection of positive and negative
rights. Positive rights; which is focused on making a person free to do something, from
another perspective, some may argue 'these rights are characterised by the fact that
the State is required to take positive action to protect them. Honourable Members,
these refer to our economic, social and cultural rights, also viewed as second generation

rights,

Civil and political rights, however are referred to as first generation * or ‘negative rights,
some often have a negative view of freedom, because its related to when a person is free
from something, such as persons free from State interference with a person’s life.
Honourable Members, there is no distinction between positive and negative rights because
there Is often the need for state interference for ‘negative rights’ to be protected. For
example the right to a fair trial, can only be protected by the State providing the necessary
resources to ensure that that right is protected through construction of courthouses, and

acquiring the necessary human resources.

Honourable Members, perhaps the question that must be asked is how will we address the
issue of Communal rights and individual rights. How do we address the individual rights in
relation to the common good, will It be taken at a case by case basis, the task seems

1
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daunting, however, 1 am assured that this August body will be able to address the
challenge.

2. Self Determination

Honourable Members, self-determination was formalised during the post war decolonisation
period, aimed to legalise independence of budding countries to facilitate their statehood. It
is defined as the process &y which & countiy determines its owr statehood and
forms ite own government, and the process by which & person controls their own
fife.

Honourable Members, the right to self-determination is a furidamenta! right enshrined in the
Charter of the United Nations including the Covenant of Human Kights, it further states that
by ‘virtue of those rights they are free to determine without external interference, their
political status to pursue their economic, socdial and cuftural development.’ The UN World
Conference on Human Rights that took place in Vienna in 1993 affirmed, that self-
determination is part of international law on Human Rights, and that compliance with this
right is & fundamental condition for the enjoyment of other human rights and fundamental
freedoms; be it civil, political or cultural. Nonetheless, Honourable Members there is no
agreement on the content, applicability and implementation of the right to self-
determination. Nevertheless, it must be acknowledged that both Covenants {International
Covenant on Civil and Political Rights (ICCPR) and in article 1 of the
International Covenant ori Economic, Social and Cultural Rights), refer to self-
determination in Article 1. As such, we wish to recommend that we, as g nation

determine what self —determination will entall.

Henourable Members, be assured that we would not be the first to go down this trail, in fact
the Australian Human Rights Commission in defining self-determination, referred 16 it as &
right for “peopies’ and not individuals. Honourable Members, further to that right in
considering the rights and its application to the Aborigines and Yorres Strait Islanders as
first peoples, the Human Rights Commission has and 1 quote:

- Self-determination is an ‘ongoing process of choice’ to ensure that Indigenous
commiunities are able to meet their soclal, cultural and economic needs. It is not
about creating & separate Indigenous ‘state’

- The right to self-determination Is based on the simple acknowledgmerit that
Indigenous peoples are Australia’s first people.

= The loss of this right to live according to a set of common values and beliefs, and

to have that right respected by others, is at the heart of the current
disadvantage experienced by indigenous Australians

{Unguote).

What is resounding, is the association of self ~ determination and the recognition for their
common beliefs and values.

3. Intemational Covengnt On Civil And Pofitical Rights
The ICCPR covers a number of different rights namely,
= The right to life (Article 6)
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» Freedom from torture, cruel, inhuman, or degrading treatment or punishment
(article7)

The right to liberty and security (Article 9)

Right to fair Trail (Article 14);

» Right to privacy(Article 17)

¢ Freedom of thought, conscience and religion ( Article 18);

» Freedom of expression (Article 19);

L ]
L 2

Right to assembly and association in Articles 21 and 22, and the
Right to equal protection in the law (Article 26)

Honourable Members, It must be acknowledged that most of the rights in the COVENANT
ON CIVIL AND POLITICAL RIGHTS are inherent in the 2013 Constitution on the Republic of
Fiji, -which is further integrated in the various laws that are in place. Nevertheless, there are
grey areas that must be made transparent in relation to the International Covenant on

Economic, Social and Cultural Rights.

Honourable Members, I wish to draw your attention to Article 4 in relation to the statement,
"in conformity with the present Covenant, the State may subject such rights only
to such limitations as are determined by law only in so far as this may be
compatible with the nature of these rights are solely for the purpose of
promoting the geperal welfare in a democratic state.” Honourable Members, the
question raised is who would determine, what general welfare in a democratic state would
entail. There is a need for clarity, on the characteristics of general welfare, whether this be
benchmarked internationally or regionally is something that must be made clear.

Honourable Members, it must be acknowledged that the Covenant on Economic, Social and
Cultural rights places emphasis on the family in Article 10, nevertheless there is concern
with regard to Article 10 (3) in relation to registration in the Volanikawabula. You will note
that there is a distinction made with regard to the registration of children in the VKB, in
relation to parenting. The current practice is as much a protection mechanism, but also a
clear distinction of rights and obligations within the Matagali, hence we are adamant that
the. current practice should not be considered as a discriminatory process.

Honourable Members, Article 6 highlights the State obligation for the provision of necessary
technical and vocational guidance and training programmes, policies and technigues to
achieve steady economic, social and cultural development. The optimal word being *steady’,
Honourable Members, I call for emphasis on the iTaukei Language Curriculum. We must
place more weight on the iTaukei language being taught in schools; in particular that the
curriculum also acknowledge the differentiation of dialects. We need to reassess our
curriculum, and be adamant on instructing children in our language; it will improve
understanding and bridge the divide in our multicultural community, more importantly it will
increase the level of academics in the state, Tonga is an excellent representation.

Conclusion
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Honourable Members, in going through the Covenants, one must acknowledge what leaps
we have taken as a nation, with regard to integrating the principles of the Universai
Declaration of Human Rights in our Constitution including our various legisiations.
Nevertheless, we must be cautious in adopting the Covenants without first understanding
and determining as a nation what self- determination and ‘general welfare’ would entail,
more importantly how to balance communal rights to that of the individual and the
achievement of the common good.

In trying to make & distinction between civil rights and politicai rights, I believe it was best
stated in Vienna when discussing the 1993 Vienna Declaration and 1 quote;

“All human rights are universal, indivisible, interdependent and interrelated. "

“unquote”
This phrase must be the deciding factor when addressing ‘rights’ within Fiji.

- V¥inaka -
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PERMANENT SECRETARY ITAUKEI AFFAIRS



INTRODUCTION

Please, do kindly find appended below are our clarification in response to the issues you have
raised:

#

STANDING COMMITTEE ON
FOREIGN AFFAIRS & DEFENCE
ISSUES

MINISTRY OF ITAUKEI AFFAIRS RESPONSE

Positive: it provides a guideline for states to ensure

1 | What is the impact of ratification
2 | on the International Covenant on | that civil & political rights are respected.
Civil and Political Rights [ICCPR]?
What are the positives & | Negative: We don't have any negative comments
negatives of the above Treaty 16 | but concerns on Cultural Rights.
Fiji and the Region?
3 | What is the impact of the above | The following Articles
treaty on the work of Ministry of | ICCPR ;
iTaukei Affairs in ferms of the Civil
& Political Rights of ordinary | ICESCR
iTaukei segment of the modern s Parl 1 Article 1(2)
Fijian community? > Disposing of Natural resources without
prejudice.
ICESCR
o Part| Article 1 (2)
Reservation on Cultural Rights
s Article 1, ltem 2:
» Vanua  Structure:  Communal/Collsctive
owneérship of resources.
» iTaukei Land is owned by Tokatoka, Mataqali,
Yavusa
> Land Lease requires 60% Consent by
landowners or TLTB is the Custodian of
ltaukei land. legisiations...."may consut
landowners”
> Government owns resources. Qoliqoli/ Fishing
boundaries owned by Government, owners
only have the right to use e.g. Fishing
o Part 2 Article 3
» Patriarchal Society e.g. Registration on VKB
to register Father’s side.
4 | There is a provision on protocols | ICESCR
in the above treaty, please ¢ Part V Aricle 26 — 31
explain? ¥» Protocols are addressed and acknowledged,
there are existing mechanisms in place to
address non-compliance of some
components of the Covenant
5 |What is the impact of the | Vanua Structure;




ratification on the work of the Mini
in terms of Human Righls and
Indigenous Rights training and the
right to vote of all Fijians in the
imminent 2018 General elections?

Strengthen the works currently done by the Ministry
through encouragement of the Taukei cominunity in
the democratic process. Awareness in partnership
with CSQs.

8 | What is the impact of ratification | ICESCR
on the International Covenant on e Article 27:
Economics, Sccial & Cuitural ¥ "... to use their own language.”
Rights? Particularly in schools from Year 1
o laukei Community in International context is
& minority
e Article 15
¢« Strengthening existing strategies on the
safeguarding of the Traditionali Knowiedge &
Expression of Culture [TK & EC])
7 [|What are the positives & | Positive: Ensures accessibility to heaith services &
negatives of the above Treaty to | schools to remotely located iTaukei community
the iTaukei younger population | Positive : More Knowledge to exercise their right to
{young workers and young voiers) | vote
and the various segments in Fiji | Posltive: Meri{ base system where every iTaukel is
especially in the poor & remote | given equal chance {o employment, and nepotism is
communities? ___iremoved. ) o o ]
8 | What is the impact of the freaty in ¢ Vanua Structure: Chief decides for
the Ministry of iTaukei Affairs, everybody. in the Covenant, the individual's
raising the awareness and right fo vote s exercised without fear of
imporiance of free, fair and open victimization.
elections and good governance in Ensures separation of the Vanua & Politics
Fiji and the Region? Strengthers the implementation of good
governance programs currently in place for
- traditional leaders
9 | What are the current challenges » Awareness to change mind-set of the
facing the Ministry of iTauksi Tauket people & the traditional
Affairs, in ratification of treaties leaders.
and the process involved?
10 | Lessons Learnt and Food for | ICESCR
Thought + Part 1l Article @
> . RIGHT OF EVERYONE
T4, SOCIAL iINSURANCE
» Provincial Levy 1o include social

insurance & govl, to subsidize
e« Article 12 (d) ... Assure access to all
medical services & medical attention in the
event of sickness”
¢ Article 13 2(a) ~ Primary education shall be
compulsory & zvailable free to all. Eg. Year 1
Stident boarding having to cross flooded
rivers




Way Forward

> MTA will support Government ‘s ratification of
the Two [2] abovementioned Covenants with
exception/due consideration of our legislation
& issues raised in the Ministeria! Statement
e.g. : Traditional Knowledge & Expression of
Culture [TK & EC]
-TLFC legislation;

Continuing institutional strengthening of Traditional
iTaukei leader's knowledge to be competent in

dealing with emerging issues.
This will enable them to effectively & efficiently clearly

demarcate rights & responsibilities




ISSION BY THE CiTi - CONSTIT L FORUM

PARLIAM Y STANDING COMMITTEE FOREIGN AFF ND DEFE
INTERNATIONAL E N _CIVIL AND POLITI H.
RNATI OVENA ONOMI
T DAY 201
INTRODUCTION

The Chairman Honourable Llieutenant Colonel Netani Rika and Honourable Members of the

Parliamentary Standing Committee on Foreign Affairs and Defence (“the Committee”).

We thank you for this apportunity to present the Citizens’ Constitutional Forum (CCF) submission on the

following treaties:
i.  International Covenant on Civil and Political Rights (“ICCPR");

ii. International Covenant on Economic, Social and Cultural Rights ("lCESCR'f}.

The CCF is a non-governmental organisation based in Suva with more than 20 years’ experience in

community education and advocacy on Fiji's Constitution, democracy, human rights and

mubticulturalism.

The CCF notes that the Committee has outlined certain issues in its letter dated 26 April 2018 for

clarification in terms of the Treaties concerned. However, the CCF will also be making additional

submissions in terms of recommendations.

1. IMPACT OF RATIFICATION ON THE ICCPR AND ICESCR
The CCF acknowledges that the laws contained in the Treaties, although not ratified by Fiji, have

substantially been included in the domestic laws. Nevertheless, it is prudent that Fiji ratifies the treaties

as they will provide a positive impact. These impacts could be seen as follows:



a. Officieliy refiect Fiji's efforts in transitioning to committing to the International Bill of Rights. The
International Bill of Righis is made up of the Universal Declaration of Hurman Rights, ICCPR,
ICESCR, First Optional Frotecol 1o the ICCPR and the Second Optional Protocol to the ICCPR.” Fiji
in ratifying the two treaties would see an approval of both legal and moral obligations at an

international levei to protect and promote human rights;

b. The Treaties provide measures or the means in which they should be implemented in domestic
laws as well as providing effective fegal remedy for the breach of the relevant yights. These can
be found in Articles 2 to 5 of the two Treaties respectively. For instance, the need for legislation
on Freedom of information could now be focused upon in ensuring that it is passed through the
measures provided in these treaties. A 1998 Report by a UN Special Rapporteur on Freedom ol

Opinion and Freedom of Expression stated:

“Although international standards establish only a general right to freedom of information, the
right of access o infoirnation, especially information held by public bodies, is easily deduced
from the exprassion ‘to seek [and] receive...information’ as contained in ariicles 19 of the
Universal Declaration of Human Rights and the Interpational Covenant on Civil and Political

nl

Rights.

Therefore, the ratification of these Treaties in implementing the rights which have not been

substantially included into domestic laws will have more reason to be enforced in law.

c. The impact of ratifying the Treaties will not be heavily placed on Non-Governmenta!
Organisaiions and Civii Society Organisations but more so on the State and the people of Fiji. in
ratitying the Vreaties, this will assist the Government in terms of holding it accountable to
recommendations which it undertakes to comply with. This in turn will provide a more robust
legal mechanism in protecting human rights within Fiji. The people of Fiji will also be ensured
not only by domestic laws but also by international laws (i.e the Treaties) of the protection of

their human rights.

3 hitpi//www.ohchr.org /Documents/Publications /FactSheetZRev. len.pdf [Accessed: 7 May 2018)
2 The Right to Information in International Human Rights Law, http. / /www.corteidh.or.cr/tablas/r30698.pdf

{Accessed: 10 may 2018]



d. At a national level, ratifying the Treaties will also hold independent bodies created by the

Constitution of the Republic of Fiji 2013 to utilize their functions in monitoring the compliance of
international human rights treaties. For instance, pursuant to Section 45 (4) {g) of the
Constitution of the Republic of Fiji, the Fiji Human Rights Anti-Discrimination Commission
monitors compliance by the State with obligations under treaties and conventions relating to

human rights.? This will also in turn ensure accountability on such institutions who have been

tasked with the responsibilities as stated.

NGOs and CSOs will also have the responsibility of assisting the Government in complying with
such human rights treaties by way of raising awareness on the relevance of these treaties
through; research, reports, surveys and community level outreach. These organizations have an
important task of providing shadow reports as well to the Human Rights Committee. CCF
emphasizes the need for the realization that these necessary functions of the NGOS and CSOs

heavily assist the Government in improving its legal framework and the protection of human

rights of the people of Fiji.

2. RECOMMENDATIONS

a. The CCF commends the Government for its efforts to ratify the core international treaties as

stated in June 2010.° However, we strongly submit that these treaties be ratified without

reservations (or atleast substantiated reservations) to allow the people of Fiji to fully enjoy the

human rights concerned.

If reservations and or declarations are to be made, a further consultation process with the

people of Fiji, NGO’s, CSO’s and other relevant stakeholders would be necessary to specifically

address the same.

A sufficient and thorough timeline for consultations regarding the ratification of international

laws is needed noting that thorough research and direct consultation with the people of Fiji and

relevant stakeholders are necessary.

3 Constitution of Republic of Fiji 2013, Section 45

4

LS WWW. T

.0 unt R 49244,0.htm]j [Accessed: 10 may 2018)



The way forward in terms of International Treaties is for Fiji to consider ratifying the First
Optional Protocoi and the Second Optiona! Protocol to the ICCPR The First Optional Protocoi
focuses on the receipt and censideration of communications from individuals with claims of
violations to any of the rights in the Covenant. Whereas the Second Optional Protocol focuses
o the abolition of the death penalty. Although Fiji has abolished the death penalty, ratification
of such Optional Protocols strengthens Fiji's commitments to promoting and protecting human

rights.



Submission to the Parliamentary Select
Committee on Foreign Affairs & Defence

On the Ratification of the International
Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic,

Social and Cultural Rights (ICESCR)

Thursday May 10, 2018, by National Federation
Party Leader, Professor Biman Prasad

Honourable Chairman and Committee Members

Before | start on my submission, | wish to put on record our strongest
disgust at the manner in which a Member of this Committee as Acting
Chairman, responded to the submission by representatives of the NFP
Youth Wing on Friday 4* May.

Also for the record, our Youth Wing were pleasantly surprised to have
been invited by the Committee, even though they were only given less
than 48 hours notice AND they stayed up until the early hours of Friday
morning, to make sure that they got what they wanted to say, right. Our
young people, are also students, consultants and candidates -- time is a
precious commodity, and yet they honoured the outreached hand of
“consultation” from Honourable members of this august Parliament.

Honourable Howard Politini’s comments and agitated manner was most
unbecoming of a Member of Parliament especially when we recall the



Acting Prime Minister, who only at the last sitting of Parliament, lauded
the vaiuable approach of seeking input from our young pecple.

| quote the actual comment by the Honourable member of the
Committee directed at our Youth Wing General Secretary, Mr Dylan
Kava because | am quite sure that we can ALL learn from it and perhaps
resolve, in moving forward, that this is not how we should behave in The
People's Parliament as elected representatives:
I quote, " I'li inferrupt you right now. Your contribution, this moming
is non-consiructive. We had & Youth wing before you, very
constructive on the ralification of these treaties. You beginning to
sound like your Leader! Be constructive in your contribution when

§
ou come to this House!” — Unguote - . .
¥ d J @,& A«/é f{;‘v’iﬁﬁ’j 7 /a}y\

?OJ‘.VM
Honourable Chairman and Members, all of us as Members of Parliament

musi know and understand the role and workings of 2 parliamentary
seleci committee. This becomes significantly important when our youth
are concerned. Our youth are politically enlightened, unafraid to speak
their mind and raise hard questions.

This is exactly how it should be because if we cannot reconcile different
views in leadership and come to sclutions together, we should think very

carefully about our roles as elected representatives of the People.

Let me jus! add a bit of light-heartedness to this issue, Honourable
Members. Please allow me to share a real-life situation where our party,
was invited to speak to some young people in November last year.
During the course of the discussion, the topic then turned to the issue of
"sex education” that the young people felt needed strengthening at the



school education ievel because, as they told us very pointedly, it was
happening among their peers and the information they were getting at
school was doing nothing to prevent teenage pregnancies. They were
concerned about the rate of teenage pregnancies and young parents

among their peers.

As you can imagine, our party representatives were all momentarily
stunned and then after a few laughs with the young people where they
had to laugh at THEMSELVES first (because their body language gave
away their discomfort on such a topic) -- the discussion finally turned into
one where REAL solutions were then discussed.

My point is, Honourable Chair and Honourable Members, we all have to
embrace the space of difficult conversations, and perhaps as we're all
from a different era, re-learn the art of real listening, and real
engagement. | myself can confirm that despite my experience as
someone supposedly LEARNED in Economics, this has been a steep
learning curve for me also. And for that | am very thankful to our young
people, for whom, | too learn MUCH from. | mean, they're the first people
| turn to when | need help with my mobite phone!!

Thank you Honourable Chair and Honourable Members of the
Committee for your indulgence, please allow me to now turn to the
matter of the 2 International Treaties before you for consideration.

The ratification is long overdue. The Muitinational Observer Group
(MOG) that observed the 2014 general elections had recommended in



its final report that Fiji needed to ratify the ICCPR. However, we believe
this is being rushed through now as part of a campaign to win a seat on
the UN Human Righis Council this year,

But it should not be forgotten the Government's reporting obligations as
a State Party, will be complemiented by shadow reports from civil society,
and this too forms a valuable part of transparency and accountability at
the international level.

in addition, uniike the Talanoa that we like to do everywhere eise, except
here where it matters the most, ratification will compel a rethink in how
the State likes to normally do things. When we accept visits from UN
Rapporteurs as we have in the recent past, these too are valuable
reporting mechanisms as pait of our obligations.

Most critical however is the codification of these Treaties into domestic
law. That is where we as Legislators come in. We cannot fast-track, nor
ratify with reservations, nor spin-doctor our obligations, because we

should be walking into these internationa! obligations with our eyes wide

open.

if we are also serious about the full acceptance of international human
rights laws, which both these Z Treaties are central Treaties for, at the
nationai ievel much will be required of our Anti-Discrimination and
Human Rights Commission. Primarily, that this body MUST comply with
the Paris Principles in order to qualify as & bona-fide "national human

rghis institution",



Independent national human rights institutions must be extremely
effective in serving as a link between a Government and civil society. It
must be an institution that can hold up a mirror to the State and will
enable the State to strengthen itself. | therefore urge the Committee to
also consider how this body becomes autonomous - in its finances,

administration and membership.

That, | believe, was the intention of the submission of our Youth Wing.
The laws that we have at present do not presently align to these Treaties

and, we agree with them -- we should ratify, but we have A LOT of work
to do to align to these international laws. Ratification is but a first, small

step.

In their 2014 report, the MOG noted that Fiji had not ratified the
Internationat Covenant on Civil and Political Rights (ICCPR) and
recommended that Fiji should consider becoming a party to it, so as to

improve protection for the electoral rights of all Fijians.

The ICCPR amongst a lot of things states that all peoples have the right
of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural

development.

More importantly Honourable Chair and Committee Members the ICCPR

stipuiates that:



“There shall be no restriction upon or derogation from any of the
fundamental human rights recognized or existing in any State
Party to the present Covenant pursuant to law, conventions,
regulations or custom on the pretext that the present Covenant
does not recognize such rights or that it recognizes them to a

lesser extent”.

This, together with the recommendation of MOG is important given what
Government has done or has been doing, backed by laws and
limitations in the 2013 Constitution thai derogate the political rights and
protection of electoral rights of all our people, contrary to what the

Covenant states.

Ae far as we are concerned Honourable Chair and Committee members,
ithe review and possible ratification of the ICCPR and ICESCR, while
welcome, has come too late, with the dissolution of parfiament
happening anytime within the next 53‘? moriths unti! October 6"and the
election period now kicking in with the last possible date of elections in
the third week of November, unless of course Government falls or loses

confidence.

It is our belief that this is coming a little too late in the day, when
elections in all likelihood are going to be held under the same restrictive
ana regressive laws, that needed substantial amendments as per the
recommendations of MOG and the former Electoral Commission in ils
Annual Report of 2014, Apart from cosmetic changes, nothing has been

done.



Both Reports have been before the parliamentary select committee on
Justice, Law and Human Rights for almost 2 years. The committee has
not reported back to parliament. Yet the Honourable Chairman of that
Committee was quick to assure this parliament last month that they
would be ready within a month to have a report ready on the Online
Safety Bill referred to it last month.

So, Honourable Chair and Committee members, this goes against what
the ICCPR states on the protection of electoral rights of all our people.
Above all, it is about electoral integrity.

| believe we would be well within our rights to question the authenticity,
of this sudden interest in ratification. Is it simply intended to signal that
we are progressive, without actually following through with codification

with equal urgency?

There are clear derogations and limitations that are basically entrenched
in the Constitution and the Decrees; that do not align with ICCPR. A
good example of this is restrictions on trade unionists and union staff
from becoming members of political parties. They have to resign their
employment if they do so or wish to contest elections.

Ancther example is the provision and meaning of being "ordinarily

resident", where a citizen must be ordinarily resident in Fiji for 18 months
of the two years preceding nomination to qualify as an eligible candidate.
Those on official government duties however can be absent from Fiji and



be residents elsewhere, while students or those on work permits are
severely punished by this discriminatory rile. This was not so under the
Electoral Act of 1998.

Honourable Chair and Commitiee Members, Government may argue
that Fiji hasn't ratified the ICCPR for 32 years and they are
"unprecedentediv” doing se now. The fact is that no previous
government or Constitution since independence had imposed such
severe iimitations as contained in the 2013 Constitution and Decrees
which unbelievably are now called Acts despite not being legislated by

parliament.

The conduct of some of our Independent Constitutional Officers is also
questionable and we have grave doubts as to their geruineness in
uphoiding civil and politica! rights of all our people — as well as human
rights.

Fiji received the esteemed UN Human Rights Commissioner for & visit to
Fiji in February this year. One of his concerns was and | quote: -

“Overly broad laws can be and have been used to prosecute
Journalists whose work is deemed to be against the “public interest
or public order’, with violations punishable by fines of up lo
FJ§1,000 (US$530) or imprisonment of up to two years under the
Medie Industry Development (Amendment) Act 2015. Media
arganisations cen be fined up to FJ$100,000.



This should be a very concerning statement for the State because it
reportedly has the effect of inhibiting investigative journalism and
coverage of issues that are deemed sensitive, as well as discouraging a

plurality of views.

There have aiso been a lot of discussions recently about regulating hate
speech and “fake news". | have urged the Government to ensure that
any attempts to legislate on issues relating to freedom of expression are
in line with articles 19 and 20 of the ICCPR, and for them to consult the
Rabat Plan of Action* for guidance on drawing the delicate lines between
permissible speech and speech that may amount to incitement.

The UN Special Rapporteur on contemporary forms of racism,
racial discrimination, xenophobia and related intolerance on his
mission to Fiji stated in his June 2017 report, the following extract from
paragraph 57:
57. The Special Rapporteur recalis that other laws also prohibit
hate speech. Section 17 of the Public Order Act criminalizes the
spreading or stating of words, whether spoken or intended, or by
signs or visible representation, that are likely to: incite racial dislike
or hatred of any race or communily; promote feelings of enmity or
il will between different races or communities; or prejudice the
public peace. If also criminalizes making intimidating or
threatening statements “in relation to a race or community other
than his own which is likely to arouse fear, alarm or a sense of
insecurity amongst members of that race.” The Public Order
Amendment Decree of 2012 prohibits grants of permits to any
jperson or organization that on previous occasion has engaged in



racial or religious vilification. Furthermore, the Media Industry
Development Decree of 2010 prohibits media content that: (a)is
against the public interest or order; (b) is against national interest;
or (c) creates communal discord. The Special Rapporteur also
recalis that the lack of a proper definition of what constitutes
racist or hate speech gives wide ranging discretionary
powers to MIDA and the executive to prohibit contents by the
media.

Hopefully the Online Safety Bili, currently being considered by another
Parliamentary Committee, is aiso assessing their recommendations
against the lens of these 2 key international human rights Treaties
drawing on this report also.

While there are s number of independent institutions, including the
Constituticnal Offices Commission, the Humar Rights and Anti-
Discrimination Commission (HRADC) and the Fiji Elections Office, | am
concerned about a basic structural flaw that brings into question whether
these bodies are truly autcnomous.

It was a matter of grave concern that the Supervisor of Elections chose
to react to the UN Special Rapporteur on Racism in the manner that he
did in a speech during a Media Workshop on 20" February 2018.

He said and | quote:
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“here we have a classic case of a flyby where the maker of the
statement fell victim to bias, probably politically influenced
statements to be drawn by some as the ultimate conclusion
on the matter. We have already seen how the unsubstantiated
statement is being made a political football and being tossed

around” - Unquofe.

Honourable Chair and Honourable Committee members, when the
Supervisor of Elections finds it appropriate to make political statements,
that | am sure upon ratification of these Treaties, will rear its head again,
this is gravely brow-raising to say the least.

Unfortunately Honourable Chair and Honourable Committee members,
we also have a compliant Electoral Commission, which chooses to await
instructions instead of advocating for legislative changes to Parliament,
through the State. It would be very interesting to assess if the Electoral
Commission proper has a view on these 2 Treaties because of their
legislative mandate -- quite apart from the Elections Office who we

understand has made a submission already.

An overwhelming majority of people of Fiji, whose political rights the
Commission is supposed to safeguard by ensuring integrity in the
electoral process and that they are not restricted by limitations, do not
know the background or credentials of the Commissioners. This wasn't
revealed to the public when they were appointed, unlike in January 2014
in the case of the former Commission.

11



But WE KNOW Honourgble Chairman and Committee Members. We
know and have evidence to prove that certain Commissioners have very
close inks o the ruling parly. We know that some, rightly so, do not
know anything about the electoral process. Nobody is expected to do so
but those vested with the responsibility of ensuring the protection of
electoral rights of all Fijians SHOULD.

They may be and are highiy efficieni and successful individuals, but their
role as Commissioners can be rightly questioned. We therefore urge the
Honourable Attorney General to inform the people of Fiji of the
credentials of the Commissioners just as he did as an Attorney General

in a military regime in January 2014.

In closing Hon Chair and Committee membes, | raise the issue of the
2017 Census because the withholiding of that data by the State is also a
clear indication that we are miles behind of the expectations of

ratification of these 2 ireaties.

Again | draw on the Special Rapporteur on contemporary forms of
racisni, vacial discrimination, xenophobia and related intolerance
and his 2017 report, where on this issue of disaggregated data - he said
this in paragraph 53, and | quote the following excerpt:

53 ¢ .The Special Rapporteur is fully aware that in some
instances laws prohibit the official collection of ethnically
disaggregated data and statistics. Under such circumstances,



there are still innovative ways of ensuring that such data is
available for policy making and change. He recalls that in such a
case, the collection of disaggregated data was undertaken by
independent research institutes and universities, with the support

of the Stafte.

Honourable Chairman and Committee Members, against this backdrop,
the move 1o ratify these two treaties, while welcome, has come too late
and until we are convinced otherwise, is a cosmetic exercise. Unless
and until Government fully complies with the ICCPR and the ICESCR
and its Articles by changing laws conforming to the Covenant, we treat

this as farcical.

I thank you for your time and greatly look forward to your report and

sharing more thoughts on it in Parliament.
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2.0

What is the impact of ratification on the International Covenant on
Civil and Polifical Rights (ICCPR)?

The most important benefit of ratification is the actual improvement in &he
kumar: rights of individuals and groups Fiji. (It is very important to note
however that ratification is only a first step towards improving human rights in
Fiji. The more important aspect of the process is actually making a difference on
the ground - implementing the treaty obligations. Ratification without
implementation will mean nothing for Fiji moving forward.]

It will complement and furtfier strengthen Fiji’s constiiutionzf provisions
under the bill of rights - Fiji's constitution and existing laws to some extent
already provide protection for civil and political rights. There are however some
aspect of our laws which may need to be changed to ensure compliance but we
must always ensure that Fiji's political and security context is taken into

consideration when amending Fiji's faws.

What are the positives and negatives of the above Treaty to Fiji and the
Region?

POSITIVE

Improvement of human rights for individuals and groups - the above treaty
empowers the disadvantaged and marginalized, and contribute to a more just,

Inclusive and fair society.
A state with a strong commitment to human rights is highly likely to be a state

that is well governed, secure and stable.



s

It allows “enforceability” of rights, the enforment regime of the international
Human rights framework also complement and reinforce the implementation of
national plans.

Strengthen technicai abilities to deal with requirements [empowerment] -
technical assistance from UN agencies, multilateral and biiateral donors, and
NGOs may be available

Ratification might also indirectly support efforts to attract foreign capital, trade,
aid and political support

Article 1 (2) of the ICCPR works in Fiji favor due to the fact that it ensures
sovereignty of the state. Policies such &s that of tha Pacific Island Forum’s “Blue
Pacific” concept whereby member states are to align its policies to that of the
regional one to a certain extent may be deemed as 2 viglation of this covenant,
even though concerns may not necessarily be classified as “international
economic cooperation” as specified in the covenant.

REGAYIVE

Nationaj Sovereignty ~ Fiji and of course deveioping states are concerned by the
perceived western bias of the international human right framework on National
sovereignty. Pacific states may resist ratification as an expression of resentrnant
against what we consider t¢ be forced rafification by superpowers and their
hegemonic approaches.

While the Ministry agrees with most aspect of the Covenant, Article 4 is an area
of concern. Article 4 talks about intervention by state parties in times of public
emergencies which is quite similar o existing regional security agreement
[Biketawa Declaration]. Who determines the "..extent strictly required by the
exigencies of the situation...”? What role does the sovereign ruling government
plays in this decision to intervene? Do they have a say or does State Parties
intervene as they see fit?

The Ministry is responsible foi safety and security of ail Fijians. If Fiji is to ratify
the 1CCPR and impiement all its requirements, it is the responsibility of the
Ministry fo ensure that the rute of law remains. Any changes to any of Fiji's laws
must be upheld by the Ministry through its operetional arms which are the FPF
and the RFMF,



4.0

5“0

6.0

The biggest impact the treaty may have is when civil and political rights are
abused by failed politicians and opportunists which may result in destabilization.
This was what led to the 2000 unrest and continues to be on the back of the
minds of security planners, experts and academics.

There is a provision on protocols in the above treaty, please explain?

First Option Protocol - Victims of human rights violation to be heard
Second Option Protocol — Abolishment of death penalty

What is the impact of ratification on the work of the Ministry in terms
of Human Right and Voter Rights training and the right to vote of all
Fijians in the imminent 2018 Fiji General Elections?

From a Ministry perspective, ratification will have very minimal impact on the
work of the Ministry as we head to the 2018 General Elections. Most of the
requirements are already enshrined in our existing laws which shouid make

impact very minimal.

What is the impact ratification on the International Covenant on
gconomic, Social and Cultural Rights?

Positive

7.0

The most important benefit of ratification is the actual improvement in the
human rights of individuals and groups Fiii.
It will complement and further strengthen Fiji's constitutional provisions under

the bill of rights -

It will promote cooperation and strengthen international relations.

Strengthen technical abilities of Fiji to deal with requirements [empowerment] —
technical assistance from UN agencies, multilateral and bilateral donors, and

NGOs may be available
Ratification might also indirectly support efforts to attract foreign capital, trade,

aid and political support
What are the Positives and negatives of the above treaty of the Fijian

younger population (Young workers & voters) and the various
segments in Fiji especially in the poor and remote communities?

Negative

Perceived tensions with culture - Human rights are seen by some in as unwanted
form of globalization. This is a universal approach to rights that is understood as



undermining cultural differences. Our daily life is regulatec by tradition so most
international covenants are based on Western liberal beliefs and values, ihey are
rooted in a particular cuitural agenda where indigenous people together with
their assumptions and values have been and continue t be ignored and
marginalized.

Ratification of the treaty will have minirnal impact on the Ministry in terms of its
obligations for the upcoming General Eiections

It is very important to note however that ratification is only a first step towards
improving human rights in Fiji. The more important aspect of the process is
actually making a difference on the ground - implementing the treaty obligations.
Ratification: without implementation will mean nothing for Fiji moving forward.
Overtapping/Harmonization of faws — takes time

Disagreament between stakenolders on certain provisions of treaties/laws which
may have positive impact on one while adversely affecting the other
Centextualization to Fiji's Circumstances

Cost implications



Submission to the Standing Committee on Foreign Affairs and Defence on:
international Covenant on Civil and Political Rights; and International Covenant

on Ecenomic, Social and Cultural Rights.

Submitted by:
Youth for FijiFirst



Hello everyone, thenk you for having us here and for giving us the opporiunity to directly
speak to you and present our views to you as Youth, you form part of our currenily
elected ieaders of Fiji and we come before you to discuss the issue of human rights and
ihe ratification of the International Covenant on Civil and Political Rights and also the
international Covenant on Economic, Social and Cultura! Rights. Honorable-(names -
left to right), thank vou for having us here. With that, we will get into what you have
summoned us here for, for our input as youth and our concerns for the future of Fiji. You
bear the enormous responsibility of guiding us to take Fiji forward, and for that we thank
you. We hope tc learn from this experience as Youth.

The Prime Minister for ali Fijians, and FijiFirst leader Vorege Bainimarama has stood for
one thing since he saved our country from widespread abuse of rights in 2006: and
through FijiFirst’s many inclusive poiicies he has siood for equality for all Fijians
irrespective of ethnicity, religion, gender, age, ability or opinion. These rights and more
are laid out ir the 2013 constitution and in these two conventions, which we will
elucidate by answering the questions that were given to us without using up too much of

your precious time.

What is the impact of ratification of the International Covenant on Civil and
Folitical Righte?

Part 2 of the ICCPR, in articles 2 to 5, requires pariies o legislate tc give effect to the
rights recognized in the covenant. Chapter 2 of our 2013 Constitution already provides
extensive rights {o sl Fijians in the Bili of Rights: this also covers the aomain of Civil and
Political rights mentioned in the ICCPR. The FijiFirst Government takes a bottom up
approach and has already included these rights in the highest law of the fand-our
constitution. This is a testament to the foresight of our leaders and FijiFirst’s
commitment to protecting Fijians from all threats to their rights.

in terms of the impaci, this ratification will further strengthen our leader's initiative to give
equality to all Fijians without distinction of any kind, such as race, sex, religion, poiitical
or other opinior:, national or social origin, property, birth or other status as set out in this
International Covenant. Ratification of documents like these gives encourages more
overseas investment which brings the Internaticnal cormmunity cioser to Fiji, and Fifians
closer to international diaspora. This is important to conceptualise new ideas for change

and realise progress.



What are the positives and negatives of the above Treaty to Fiji and the Région?-

For the positive aspect:

Fljl has evolved a lot from our backward past where we relied on bigger countries in the
region such as Australia and New Zealand for assistance, to now being seen as a
leader, not just in the region but globally. Our Prime Minister and L.eader of FijiFirst,
Vorege Bainimarama paved the way for others to follow in his footsteps and set a great
“example in the world when he became the first ever leader of a small island country to
hold presidency at COP23, and he also assumed co-presidency of the United Nations
Oceans Conference. Fiji, for the first time, already enjoys a comprehensive bill of rights
within our 2013 constitution which provades extensive protection for our people. What a
great example this has set for our Pacific island neighbours. Ratification will help other '
countries in our region who already see us as leaders to follow our example and ensure
that their people all enjoy these same hu_man rights without distinction. This is about
setting an example as leaders and having a positive effect not just regionally but
globally, as we have been doing these past years.

As for the negative:
The ratification of this covenant simply shows our international commitment to this as

reporting to the UN will ensure greater accountability.

But, as youth, we are ashamed to note that in Fiji we have a political party that directly
goes against the Articles mentioned in this convention. In particular Article 18 (1) which
says: “Everyone shall have the right to freedom of thought, conscience and religion”.
How can we ratify this convention if we have a political party that actively pursues the
abolition of our Secular state, and pushes that Fiji become a state directed by a single
religion in Parliament, where important decisions regarding the future of Fiji are meant
to be made? This is hugely negative to youth in terms of their push to actively remove
the rights of a large community in our country. Such an outdated mode of thinking! We
are all equal Fijians and have the right to choose religion as long as it does not interfere
with the rights of other Fijians. We agree with SODELPA and NFP youth that this be -
ratified but we must take note of attempts to encourage the abuse of human rights like
this in our reports to the UN. This will enable other countries to see how far we are
progressing in terms of the acceptance of the rights of others and whether we can live
well together regardless of ethnicity or religion. Indeed it is confusing to note that even
though the Youth arms of SODELPA and NFP are supportive of these covenants, the
party MPs themselves have many times in parliament suggested the contravention of
Article 18 while these Youth remain silent. is this complicity? Yes! Yes, it is.

I would be ashamed to report to the UN that people who are meant to lead us are trying
to curtail the rights of thousands of Fijians by suggesting that we become a Christian



state. Fiji should be a neuiral state and we should let everyone have the freedom of
choice, as this covenant says in Article 18 (2) - No one shall be subject to coercion
which would impair their freedom to have or o adopi a religion or befief of their choice.
To want ic effect otherwise would constitute a breach of these rights for thousands of

Fijians.

Viihat is the impact of the above treaty on the work of the Fifi First Party Youth
ting In terms of the Civii and Foiiticai Rights of orcinary Fijians?

FijiFirst as a political party is comparatively new to the political arena but has really
influenced more positive change in Fiji for all Fijians, inclusively, for everyone
regardless of race, religion, sex, gender. Like our party, we prefer to be innovative and
do things differently. In FijiFirst we are all locked upon as responsible adults with
valuable inpul to give our leaders, not young people that need 1o be demarcated into &
separate wing. We work as one and are united in our pursuit of a better future for all_
Fijians. This is true respect for Youth and | thank our Prime Minister who is also our
‘parly jeader and our Attorney General who is our General Secretary for having faith in
Youth. Our leaders ensure that our input as Youth is genuinely considered. We work
ciosely with party leadership and fully support and endorse the ratification of these bills
from our perspective as young thinkers of our country.

in terms of the impact, our united FijiFirsi front has always ensurec thai the rights of all
Fijians are protected from any attacks within, and without. The 2013 constitution
guarantees these rights and the ratification of this covenant simply shows ecur

international commitment o this.

There is 2 provision on protocols in the above treaty, piease expizin?

First Optionat Protocel:

This protocol allows victims claiming to be victims of human rights violations ic be
heard. The Human Rights Commitiee (Committee), which is established by the
Covenani, has the jurisdiction to receive, consider and hear communications from
victims. The first Cptional Protocol came iinto force with the Covenant. There are
currently 35 signatories and 115 parties to this protocol.

Second Optional Pretocol:
This protocol aims to abolish the death penalty. It was entered into force on July i1,

1881 and ii currently has 37 signatories and 81 pariies.



What is the impact of ratification on the work of Fiji First Party Youth Wing in
terms of Human Rights training and the right to vote of all Fijians in the imminent

2018 Fiji General Elections?

Fiji has a vibrant and diverse political laridscape and you can see this with different
opinions coming from different parties, their youth wings and political commentators on
all mediums (social media, newspapers, radic). Our constitution and our electoral act
already provides Fijians with all the rights and freedoms necessary {o cast an informed
vote. The multinational observer group in the 2014 general elections which had -
representatives from around the world declared the elections free and fair, and
reflecting the will of the people. Our constitution guarantees that our fundamen
human rights are protécted. The cnus is now on Fijians to exercise these rights
provided to them, and to not impinge upon the rights of other Fijians.

| was at the mock election results process yesterday at the Fijian Elections Office
yesterday and am glad to note that Fiji's elections process will be even more
transparent this time around. This gives us a better chance to scrutinize the process.
The FEQ already has a comprehensive awareness program in place to educate Fijians

on their rights when it comes to voting.

tal

What is the impact of ratification on the International Covenhht on Economic,
Social and Cultural Rights?

Fiji is a country where many different people from different cultures, religions and
backgrounds live. The greatest achisvement of our party is its ability to unite all of our
people under one banner for the betterment of our nation. Many of the rights such as
the economic, social and cultural rights of individuals, the right to work, family,
education and cuiturat life are already extensively provided in our 2013 constitution.
Education for exampie is now provided to all Fijians without discrimination and free.
Under previous governments when a family could not afford to send all their children to
school, sons were prioritized over daughters. That is sad. We are all equal. Inthe
preamble of the constitution, the very beginning, we recognise the cultures of all the
communities in Fiji. This sets the tone for equality for all Fijians.

What are the positives and niegatives of the above Treaty to the younger
population (young workers and young voters) and the various segments in Fiji
especiaily in the poor and remcte communities?

Never bafore in the history of our country have young Fijians enjoyed all the rights
provided by the 2013 constitution even before the ratification of the ICESCR. Poor and



remoie communities now get access to electricity under the rural electrification program,
helping them 1o access their rights to education which they aiso get free. This is a
beacon of hope to these peopie, and assuies them that regardless of who they are, we
strive to provide thern the same access as all Fijians. Young workers now know that
they have 2 right to fair conditions, &nd with the introduction for the first time of &
minimum wage in Fili by FijiFirst, & major milestone was set for the future. Realizing this
progressively, as FijiFirst is doing, makes this achievable.

Vithat Is the impact of the treaty in the Fiji Firet Parly Youth Wing rateing the
awareness and importance of free, fair and open elections and good governance
in Fiji end the current Region'?

The basis of free, fair and open elections is that citizens have access to the globat righis
tha! are laid cut in these conventions. This is the foundation to realize greater access {0
human rights &nd the free participaiion of citizens in economic, social and cultural
activities including the right to work, to have a family, to have access to education and
uninhibited cultural identity. Fiji's free and fair democratic election process which is
based upon our 2013 Fijian constitution is an example of uninhibited citizen activity in
the aforementioned areas, to reiterate; economic, social and cultural. For the first time
and directly in support of these international conventions we now have a truly
demaocratic elaction ivocess where everyone is now aliowed fo voie without restriction
and not along ethnic lines as in the past. As such and because this is already based
upon our consiitution, the measures are already in piace for free, fait anc open electiornis
and good governance in Fijl. | was at the mock elections count process yesterday anc
learnt a lot about how results are taliied. It is great to note that the Fijian Elections Cffice
has an app on the app store and play store on Apple and Android respectively and on
which we can view the results live during the 2018 elections. This is gooa. FEO is
prozactive in its approach teo awareness which is theit mandaie.

What are the current chzilenges faeing Fifi Firet Parly Yeuth Wing, in ratification
of tresties &nd the process inveolved?

iNone. The process is simple and available for aif those that want to pariicipate. It's great
talking directly to ali of you leaders.

Lessons jezrnt and Food for Thought:

There is not enough information provided to youth on the importence of these treaties
ang the critical thinking processes involved in deciding to adopt or ratify. Youth should



be engaged on their own mediums namely, Facebook, Twitter, Instagram, Youtube and
websites. Instead we have politicians encouraging the use and spread of misinformation
on these very same mediums. A recent example is case where a prominent former
politician Mosese Bulitavu purposely spread & fake video of our Prime Minister Vorege

Bainimarama and even asserted that it was real in a media interview. This is the level of

discourse that adulis that are meant to lead us are putting forth to Youth. Surely those
that are meant to iead us can use their influence and faculties for more meaningful
communication with Youth. This act was directly in contravention of these two
covenants, particularly Article 17(1) of the ICCPR which states: No one will be subjected
to arbitrary or uniawful interference with his privacy, family, home or correspondence,
nor to unlawful attacks on his honor and reputation. If the prime minister in not safe from
these attacks, what will stop these very same individuals from attacking ordinary
Fijians? | am glad to say that the Online Safety Bill aiso provides a means by which we
can protect our vulnerable Fijians from exposure to these useless forms of information.

Way forward:
Parliament and Gavernment should remain secular and our state should be without
influence of religion.

Organised marriages should not be forced upon Youth. R'ight to seif-determination.
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Standing Committee on Foreign Affairs and Defence

Ratificafion of the International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economic, Social and Cultura! Rights (ICESCR) by the Fijian

Government,

Introduction

1.

The Fiji Law Society presents itself to the Standing Committee on Foreign Affairs and
Defence in response to this Committee's invitation for the Law Society to present on a
series of questions pertaining to the two major human rights covenants. The Committee’s
role as required under Section 109 (2) of the Standing Orders of the Parliament of Fiji is
an important one as it informs the Honourable House on matters periaining to its

mandate,

The Fiji Law Society is invited to address the Committee on 11 Questions and we do so
with respect.

Question 1: What is the impact of ratification on the ICCPR

3,

iy

Civil and Political Rights are one of the most important classes of human rights as they
go to the heart of any democracy. The right to fife (Article 6), the right to equality between
men and women (Article 3) on the enjoyment of civit and political rights, freedom from
torture {Article 7), freedom from slavery (Article 8); right to liberty and security of person
(Article 9), right to privacy (Aticle 17), freedom of thought, conscience and religion (Article
18), the freedom of opinion and expression {Article 19), the right to culture {under Article
27} etc are some of the important bedrock of any democracy. The ratification of the
ICCPR will reinforce the recognition of these important articles within the 2013

Constitution.

The ICCPR was drafted and endorsed by the United Nations following the 2™ World War
which exposed the afrocities of a world devoid of the respect of basic civil and political
rights. The decument bore testament to our humanity of the need to adopt universal
standards of human rights. The ICCPR was and remains today one of the most important
human rights instruments that speaks to humanity and dignity of the human person.

PN T T I,



option for sentencing. This would augur well with Fiji given that it has abolished the death
penalty from its criminal books.

Guestion 5: What is the impact of raiffication on the work of FLE i terms of Humen Rights
iraining amongst ifs members, NCO's fn Fiji and the Pacific region?

13. Apart from understanding the basic provisions of ICPPR, the basic impact of ratification
would be that members would continue to use the provisions of ICCPR as 2 swoid ang
shield.

14. The institution of fegal action over acis of omission like the commission of torture by the
State on its citizens, or the unjustifiable limitations of basic rights fo freedom of expression
and opinions, or the right to religion or any other civil and political rights covered under
this treaty.

15. As a shield, lawyers and citizens can use the treaty to limit the overreach of the State in
the enjoyment of basic civil and pelitical rights.

Question 6: What is the impact of ratification on the ICESCR?

18. The enjoyment of Economic, Social and Cultural Rights forms the bedrock of a growing
economy. The ratification of ESC rights will complement and give credence to Articles
26-40 of the Bilf of Rights as well as ensure the State continues to progressively realise
basic economic, social, and cultural rights.

17. While impacts and benefits of the ratification of this core covenant will be similat to the
ones proposed in paragraph 8 of this submission, we are of the view that added impacts
of the ratification of this treaty are;

I Strengthening of our human rights frameworks that deal with the realisation of
basic ESC rights. As the State commits to improving education, health and other
ESC rights, it would subscribe to universal benchmarks that measures the States
progress in meeting its commitment to better realising ESC rights.

Question 7: What are the positives and negatives of the zbove Treaty to the younger
population and fthe various segments in Fiji especielly in the poor and remote
conimunities?

18. ICESCR rights are ofien considered onerous and burdensome on the State as these
rights often require the use of State resources in order to realise them. These include the
right to adequate standard of living {Aricle 11) where the State must ensure that
affordable and decent housing is available to the population through various schemes.
The right to work including decent and fair wages and equal remunetations for work of
equal value (Article 8), right fo join and form trade unions (Article 8), right to attainment
of the highest attainable standard of physical and mental health (Article 12), the right to
education including free primary education (Article 13), right to cultural life (Article 15 ofc,

L1Fij0 Law Society submission o core human rivhis covenanrts
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19. However, the impact of the realisation of these rights on the community are profound
Economic, Social and Cultural rights are not luxury rights, they are rights that are essential
in any democracy and Fiji is no exception. The realisation of these rights will mean
improvements to the basic standards and quality of life. For example, if the State invests
in Article 12 of ICESCR, it means that the State will work towards improving the quality
of medical care and standards to ensure that citizens accesses some of the best medical
care in country. In practice, this can look like better hospital infrastructure and accessibility
of the same, retention of qualified medical personnel; availability of cruciai lifesaving
medicine and treatment; low cost medical care etc.

20. Based on the 2013 Constitution, ESC rights are not foreign rights that the State can afford
fo overlook. However, because of its prominence within the Constitution, the State
remains duty bound to ensure the continued realisation of the crucial ESC rights and the
more these rights are realised, the better it will be for the quality of life for many of our

people.

Question 8: What is the impact of the treaty in FLS raising the awareness and important
of good governance in Fiji and the region. '

21. The comerstone of good governance and the rule of law broadly is the respect of basic
and fuidamental human rights. The State is duty bound to protect, promote, and defend
the human rights of all people within the boundaries of the State and it can only do so
effectively and efficiently within a culture of accountability and transparency of State

actions.

22. By reporting of its progress according to the reporting obligations in Article 18 of the
ICESCR, the Law Society will be able to measure the States adherence to the spirit of
the treaty. Further this information is crucial to inform members and their clients of State
practices around improving or the lack thereof of basic ESC rights and basically to hold
the State to account for the realisation of these rights, be it housing, affordable clean
water, right to join trade unions, equal pay for equal work, etc. -

Question 9: What are the current challenges facing FLS, in ratification of treaties and the
processes involved? .

23. The key challenge for the Fiji Law Society has often been the fack of information and
engagement of the State with key stakeholders like us on the implementation of key
treaties that the State is a party fo. Ratification is not ameans to an end, rather, it provides
an opportunity for the State to engage with its citizens and key bodies like ours on how
to better improve the quality of life of citizens through implementing the various articles
of the treaty. The right to the highest attainable standards of health; the right to housing;
the right to education; the freedom to hold an opinion and freedom of expression, the
freedom of religion are human rights crucial to our very idenfity as individuals and

51Fiji Law Society submission on core human rights coveunants



collective as the State. To realise these rights is to afford our citizens the opportunity to
be empowered to lay ciaim to their rights and to excel.

. Furiher, the Law Society notes that often as in previous ratified treaties there are

chailenges tc enforcement of human rights treaties. This stems from the fact that treaties
once rafified are often nof domesticated. However, as Fili progresses on numerous
legislative frameworks and policies such as pre-trial detainment procedures, the absolite
prohibition of torture and other realisation of civil and political rights and ESC rights, the
challenge to enforcement may be less challenging.

Question 0. Lessone learrit 2nc Food for thought

25.

26.

28.

This year the Covenants are 42 years old and that should be sufficient time for the world
to behold their value and importance in addressing basic principles of human rights. Civil
and Political Rights and Economic, Social and Cultural Rights are universal in nature in
that they apply to all people all over the world regardiess of frontiers and they set the
standards to how we must freat one another, with humanity and with dignity, There can
be no substitute to that.

Any ratification of core human rights freaties signals the State’s deep commitment to
human rights and reflects the political maturity of any State. However, ratification of
treaties is offen the base in which the foundations of the rule of law cani be laid upon. For
any treaty to have an impact on the ground, the State must have the necessary political
will and resolve to ensure the full implementation and adherence to the principles and
spitit of the trealy. Otherwise ratification of human rights tieaties are exercises in futility.
One of ihe growing concems of the State would be the cost implication of the act of
ratification. Apart from the cost factor of ratification that is associated with reporting, the
cost of implementation would be at best minimal given that the State has already
commitied to realising basic civil and political rights and economic, social, and cultural
rights in the 2013 Constitution,

. Secondly as lessons learnt, our history of poliiical instability provides sufficient

justification for the creation of accountability mechanisms and processes to hold the State
accountable to the protection of basic human rights despite the political power of the day.
Subscribing to human rights treaties means the State is duty bound fo provide & periodic
update on the status of implementation of the treaty. Both the covenants provide the
opportunity for Fiji to submit itseif to a review every 4 year or so to a Committee of experts
lo assess its progress in realisation civil, political, economic, social, and cultural rights.
By this measure we can truly assess for curselves the journey we have taken as a State
and as a people fo realise these basic and fundamental human rights.

While human rights are universal znd are enshrined in documents such as these two
important international covenants, they will have very litle meaning when ratified and
domesticated, unless we as citizens demand for the respect and protection of these rights
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and the Parliament as the house of people acts to ensure the greater protection of human
rights, whether it is through the act of ratification or in domesticating these important
human rights treaties. Eleanor Roosevelt, the former first lady of the United States of
America {asked with chairing the drafting committee of the Universal Declaration of

Human Rights said,

“where after all, do universal human rights begin? In small places, close to
home — so close and so small that they cannot be seen on any maps of the
world....Unless these rights have meaning there, they have little meaning
anywhere. Without concerned citizen action to uphold them close to home,

we shall look in vain for progress in the larger world."

Question i1; Way Forward

29.

30.

31,

71

Fiji should consider ratifying the two covenants and if foreseeable challenges to
ratification remains, then a reservation {o the challenging articles can be made.

Itis crucial to note that adopting any new international obligation may be a drain o limited
resources. ! ratification is to be meaningful, and something more than a signature on 2
piece of paper, then it requires financial and human resources. The resource implications
are two-fold ~ upfront implementation cosis and ongeing compliance costs. Faced with
such limitations, competing regional and international obligations often appear more
pressing. These include terrorism, organised crime, money laundering, fisheries, shipping
and climate change, however each of these pressing issues can be addressed effectively

in a culture of human rights.

The Fiji Law Society is of the view that ratification is a clear indication of the State’s
commitment to its own Constitution particularly the enlarged Bill of Rights in the 2013

Constitution.

Submitted for consideration

Thelim Law Society
FUI LAW SOCIETY
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TREATIES: International Covenant on Economic, Social and Cultural Rights

For Standing Committee on Foreign Affairs & Defence

The notes below and attached documents contain information relating to the Infernational
Covenant on Covenant on Economic, Social and Cultural Rights (ICESCR). Information on the
treaty is provided and made available publicly by the Office of the United Nations High
Commissioner for Human Rights (OHCHR).! Summary information is also provided by the
Solicitor-General’s Office as part of the documents tabled during the Parliament sitting on 16
April 2018 [See Appendix 1]. This information brief was prepared to assist the Standing
Committee on Foreign Affairs and Defence (SC-FAD) in its review of this international treaty
that was referred to it by the Honourable Speaker, Dr. Jiko Luveni during that parliamentary
sitting.

1.0 Background

» The ICESCR, International Covenant on Civil and Political Rights (ICCPR) and the
Universal Declaration of Human Rights are collectively known as the International Bill of
Rights. The ICESCR is a multilateral treaty adopted by the UN General Assembly.

= [t covers the protection of economic, social, and cultural rights to individuals, including
labour rights and the right to health, the right to education, and the right to an adequate
standard of living.

=  Adopted by the UN General Assembly on 16 December 1966 and came into force on 3
January 1976. [Drafted alongside the ICCPR]

» The Covenant has legal provisions establishing economic, social and cultural rights,
including rights relating to work in just and favourable conditions, to social protection, to
an adequate standard of living, to the highest attainable standards of physical and mental
health, to education and to enjoyment of the benefits of cultural freedom and scientific
progress.

= It is monitored by the UN Human Rights Committee which reviews and regularly reports
on how rights under the ICESCR are being implemented. The Committee meets three times
a year in Geneva.

= State parties report initially one year after acceding and then every four years or if requested
by the Committee for additional reports.

= There are currently 167 state parties and 4 signatories to the ICESCR.? [See list in Appendix
2: ICESCR Status, 5 April 2018]

=  Fiji has not ratified the Covenant; however, its principles have been incorporated into the
Fijian Constitution under chapter 2 of the Bill Rights. [See Appendix 3: Bill of Rights, Fiji
Constitution].

! hito:/fwww.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx [Accessad 18/04/18]
2JN OHCR, Status of Ratification — CESCR. Online. Available: http: /indicators.ohchir.oral [Accessed 18/04/18)
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2.0 Articles/Content Summary [See Appendix 1: ICESCR write up under 130(2) of Standing
Orders, for more details)

* The JCESCR has a total of 31 Articles which are divided into 5 parts.

* The core principles are in Parts 1 — 3 (Articles 1 to 15); Part 4 — (Articles 16 to 25) covers
the administrative and operational matters such as the establishment of the Human Rights
Committee; Part 5 (Articles 26 to 31} governs ratification, entry into force, and amendment
of the Covenant.

Core principles of the Covenant.

* Article 1 —The right of self-determination and to freely pursue their economic, social
and cultural development, (o freely dispose of their natural wealth and 1o be free from

the deprivation of its own means of subsistence.

* Article 2 ~ Countries shall implement these rights “to the maximum of its available
resources” and ensure equality in the enjoyment of the rights of the treaty.

®* Article 3 — Equality between men and women in the enjoyment of these rights.

*  Article 4 - Governments may only limit these rights in a way determined by law and
in a way that is consistent with the Covenant.

= Article 5 - No person, group or government is lawfully empowered to destroy these
rights.

*  Article 6 — The right to work

= Article 7 - Right to just and safe working conditions, fair wages, equal opportunities
for promotion, paid holidays and reasonable limitation of working hours.

= Article 8 — The right of everyone to form or join trade unions and the right to strike in
conformity with laws of particular country.

*  Article 9 —The right to social security.

= Article 10 — The right to family protections, i.e., marriage only by consent, leave for
new mothers and protection of children from exploitation.

= Article 11 - Adequate standard of living, including adequate food, clothing and
housing.

= Article 12 — The right to the highest attainable standard of health.

* Article 13 — The right to education

Prepared by Josua Namoce | Emall: mgmm@mﬂ@mgﬂmg,m | 23 Aprit 2018
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»  Article 14 — States shall make primary education compulsory and free of charge,

=  Article 15 - The right of everyone to take part in cultural life and to enjoy the benefits
of scientific progress.

3.0 Limitations

Article 4 of ICESCR states that the State may limit the enjoyment of economic, social and
cultural rights (ESCR) “only to such limitations as are determined by law only in so far as this
may be compatible with the nature of these rights and solely for the purpose of promoting the
general welfare in a democratic society.”

4.0 Optional Protocols

The ICESCR has one optional protocol which allows the parties to recognise the Committee on
Economic, Social and Cultural Rights (CESCR) to consider complaints from individuals. The
protocol was adopted by the UN GA on 10 December 2008 and entered into force on 5 May
2013. CESCR was established in 29 May 1985 to carry out functions of the UN Economic and
Social Council (ECOSOC) as provided for in Part IV of the ICESCR.?

5.0 Impact of Ratification

In its submission and motion for Parliament to ratify the ICESCR, the Government noted:

It is prudent to note that in 2010, the Fijian Government in its Universal Periodic Review
Report made a commitment towards ratifying all core human rights instruments within
10 years. At the last reporting cycle of 2014 in Geneva, before the Human Rights Council,
the Fijian Government reaffirmed its commitment to ratifying all core human rights
instruments which the ICESCR is a part of. (Part 3.1, ICESCR write up under 130(2) of
Standing Orders).

The Government also noted the benefits of ratification.
Ratification will also provide the following benefits to Fiji —

(a) it will complement and further strengthen Fiji's constitutional provisions under the
Bill of Rights;

(b) with over States having become a party to ICESCR, the ratification of ICESCR will
raise Fiji’s international standing in the Human Rights Council and community; and

(c) it will promote cooperation and strengthen international relations with other State
Parties who have acceded to or ratified the Convention. (Part 3.1, ICESCR write up
under 130(2) of Standing Orders).

3N OHCR, Committee on Economic, Social and Cultural Rights. Online, Available at:
hitp:fwww.chchr,orglen/hrbodiesfcescripagesicescrindex.asox [Accessed 20/04/18]
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6.0 Committee Review

* Parliament has authority over international treaties and conventions as provided for under
Section 51 of the Constitution: An international treaty or convention binds the State only
after it has been approved by Parliament.

* The Standing Committee on Foreign Affairs and Defence is mandated under Standing
Orders 130 to review international treaties and conventions.

= The motion for the Committee to review the ICESCR was tabled by the Attorney-
General, Honourable Aiyaz Sayed-Khaiyum on 16 April 2018. It was consequently
referred to the SC-FAD by the Honourable Speaker, Dr Jiko Luveni for the Commitiee
to review the treaty and table a report to Parliament no later than 30 days from the day it
was tabled.

- Ends -

3 Appendices:

1. ICESCR write up under 130(2) of Standing Orders
2. ICESR Status, 5 April 2018

3. Extract Chapter 2 — Bill of Rights, Fiji Constitution

Disclaimer
This information brief and annexed information were provided for the Standing Committee on Foreign Affairs & Defence to inform its review
of the International Covenant on Economic, Social and Cultural Rights. Any views expressed in this paper do not reflect an official position of
Research & Library Services or Parliament Secretariat. Research and Library Services shall not be liable for any errors or omissions, or for any
. loss or damage of any kind arising from its use, and may remove, vary or amend any information at any time without prior notice, Ressarch
and Library Services accepts no responsibility for any references or Iinks to, or the content of, information maintained by third parties. Other
sources of information should be consulted.
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CHAPTER 2—BILL OF RIGHTS

Application
6.—(1) This Chapter binds the legislative, executive and judicial branches of
government at all levels, and every person performing the functions of any public office.

(2) The State and every person holding public office must respect, protect, promote
and fulfil the rights and freedoms recognised in this Chapter.

(3) Aprovision of this Chapter binds a natural or legal person, taking into account—
(a) the nature of the right or freedom recognised in that provision; and
(b) the nature of any restraint or duty imposed by that provision.

(4) Alegal person has the rights and freedoms recognised in this Chapter, to the extent
required by the nature of the right or freedom, and the nature of the particular Jlegal person.

(5) The rights and freedoms set out in this Chapter apply according to their tenor
and may be limited by —

(a) limitations expressly prescribed, authorised or permitted (whether by or
under a written law) in relation to a particular right or freedom in this

Chapter;

(b) limitations prescribed or set out in, or authorised or permitted by, other
provisions of this Constitution; or

(c) limitations which are not expressly set out or authorised (whether by or
under a written law) in relation to a particular right or freedom in this
Chapter, but which are necessary and are prescribed by a law or provided
under a law or authorised or permitted by a law or by actions taken under
the authority of a law.

(6) Subject to the provisions of this Constitution, this Chapter applies to all laws
in force at the commencement of this Constitution.

(7) Subject to the provisions of this Constitution, laws made, and administrative
and judicial actions taken, after the commencement of this Constitution, are subject to
the provisions of this Chapter.

(8) To the extent that it is capable of doing so, this Chapter extends to things done
or actions taken outside Fiji.

Interpretation of this Chapter
7.—(1) TIn addition to complying with section 3, when interpreting and applying
this Chapter, a court, tribunal or other authority —

(a) must promote the values that underlie a democratic society based on human
dignity, equality and freedom; and
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(b) may, if relevant, consider international law, applicable to the protection of
the rights and freedoms in this Chapter.

(2) This Chapter does not deny, or prevent the recognition of, any other right or
freedom recognised or conferred by common law or written law, except to the extent that
it is inconsistent with this Chapter.

(3) Alaw that limits a right or freedom set out in this Chapter is not invalid solely
because the law exceeds the limits imposed by this Chapter if the law is reasonably capable
of a more restricted interpretation that does not exceed those limits, and in that case, the
law must be construed in accordance with the more restricted interpretation.

(4) When deciding any matter according to common law, a court must apply and,
where necessary, develop common law in a manner that respects the rights and freedoms
recognised in this Chapter.

(5) In considering the application of this Chapter to any particular law, a court must
interpret this Chapter contextually, having regard to the content and consequences of the
law, including its impact upon individuals or groups of individuals.

Right 1o life
8. Every person has the right to life, and a person must not be arbitrarily deprived
of life.

Right to personal liberty
9.—-(1) A person must not be deprived of personal liberty except—

{a) for the purpose of executing the sentence or order of a court, whether
handed down or made in Fiji or elsewhere, in respect of an offence of
which the person had been convicted;

(b) for the purpose of executing an order of a court punishing the person for
contempt of the court or of another court or tribunal;

fc) forthe purpose of executing an order of a court made to secure the fulfilment
of an obligation imposed on the person by law;

(d) for the purpose of bringing the person before a court in execution of an
order of a court;

{e) if the person is reasonably suspected of having committed an offence;

(f)  with the consent of the person’s parent or lawful guardian or upon an order
made by a court, for the purpose of the person’s education or welfare during
any period ending not later than the date of his or her 18th birthday;

{g) for the purpose of preventing the spread of an infectious or contagious
disease;
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(h) for the purpose of the person’s care or treatment or for the protection of
the community if he or she is, or is reasonably suspected to be, of unsound
mind, addicted to drugs or alcohol, or a vagrant; or

(i) for the purpose of preventing the unlawful entry of the person into Fiji or of
effecting the expulsion, extradition or other lawful removal of the person
from Fiji.

(2) Subsection (1)(c) does not permit a court to make an order depriving a person of
personal liberty on the ground of failure to pay maintenance or a debt, fine or tax, unless
the court considers that the person has wilfully refused to pay despite having the means
to do so.

(3) If a person is detained pursuant to a measure authorised under a state of
emergency —

(a) the person must, as soon as is reasonably practicable and in any event
within 7 days after the start of the detention, be given a statement in
writing, in a language that the person understands, specifying the grounds
of the detention;

(b) the person must be given the opportunity to communicate with, and to be
visited by —

(i) his or her spouse, partner or next-of-kin;

(i} a legal practitioner;

(iii) a religious counsellor or a social worker; and
(iv) a medical practitioner;

(c) the person must be given reasonable facilities to consult with a legal
practitioner of his or her choice;

(d) the detention must, within one month and thereafter at intervals of not more
than one month, be reviewed by a court; and

(e) atany review by a court, the person may appear in person or be represented
by a legal practitioner.

(4) At any review of the detention under subsection (3}, the court may make such
orders as to the continued detention of the person.

Freedom from slavery, servitude, forced labour and human trafficking
10.—(1) A person must not be held in slavery or servitude, or subjected to forced

labour or human trafficking.
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(2) In this section, “forced labour” does not include
{a) labour required in consequence of a sentence or order of a court;

(b) labour reasonably required of a person serving a term of imprisonment,
whether or not required for the hygiene or maintenance of the prison; or

(c¢) labour required of a member of a disciplined force as part of his or her
duties.

Freedom from cruel and degrading rreatment
11.—(1) Every person has the right to freedom from torture of any kind, whether
physical, mental or emotional, and from cruel, inhumane, degrading or disproportionately
severe treatment or punishment.

(2) Every person has the right to security of the person, which includes the right
to be free from any form of violence from any source, at home, school, work or in any
other place.

(3) Every person has the right to freedom from scientific or medical treatment or
procedures without an order of the court or without his or her informed consent, or if he
or she is incapable of giving informed consent, without the informed consent of a lawful
guardian.

Freedom from unreasonable search and seizure
12.—(1) Every person has the right to be secure against unreasonable search of his
or her person or property and against unreasonable seizure of his or her property.

(2) Search or seizure is not permissible otherwise than under the authority of the
law.

Rights of arrested and detained persons
13.—(1) Every person who is arrested or detained has the right—

(a) to be informed promptly, in a language that he or she understands, of —

(i) the reason for the arrest or detention and the nature of any charge
that may be brought against that person;

(ii) the right to remain silent; and
(i11) the consequences of not remaining silent;
{b) to remain silent;

¢) to communicate with a legal practitioner of his or her choice in private in
the place where he or she is detained, to be informed of that right promptly
and, if he or she does not have sufficient means t¢ engage alegal practitioner
and the interests of justice so require, to be given the services of a legal
practitioner under a scheme for legal aid by the Legal Aid Commission;
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(d) not to be compelled to make any confession or admission that could be
used in evidence against that person;

(e) to be held separately from persons who are serving a sentence, and in the
case of a child, to be kept separate from adults unless that is not in the best
interests of the child;

(/) to be brought before a court as soon as reasonably possible, but in any case
not later than 48 hours after the time of arrest, or if that is not reasonably
possible, as soon as possible thereafter;

(g) at the first court appearance, 1o be charged or informed of the reasons for
the detention to continue, or to be released;

(h) to be released on reasonable terms and conditions, pending a charge or
trial, unless the interests of justice otherwise require;

(i) to challenge the lawfulness of the detention in person before a court and, if
the detention is unlawful, to be released,;

(j) to conditions of detention that are consistent with human dignity, including
at least the opportunity to exercise regularly and the provision, at State
expense, of adequate accommodation, nutrition, and medical treatment;
and

(k) to communicate with, and be visited by,—
(i)  his or her spouse, partner or next-of-kin; and
(ii) areligious counsellor or a social worker.

(2) Whenever this section requires information to be given to a person, that
information must be given simply and clearly in a language that the person understands.

(3) A person who is deprived of liberty by being detained, held in custody or
imprisoned under any law retains all the rights and freedoms set out in this Chapter,
except to the extent that any particular right or freedom is incompatible with the fact of
being so deprived of liberty.

Rights of accused persons

14.—(1) A person shall not be tried for—

(a) any act or omission that was not an offence under either domestic or
international law at the time it was committed or omitted; or

(b) an offence in respect of an act or omission for which that person has
previously been either acquitted or convicted.

(2) Every person charged with an offence has the right—

{a) to be presumed innocent until proven guilty according to law;



(b)

(c)

(d)

(e)

)

(g)
(h)

(1)

(k)

(1)

(m)
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to be informed in legible writing, in a language that he or she understands,
of the nature of and reasons for the charge;

to be given adequate time and facilities to prepare a defence, including if
he or she so requests, a right of access to witness statements:

to defend himself or herself in person or to be represented at his or her
own expense by a legal practitioner of his or her own choice, and to be
informed promptly of this right or, if he or she does not have sufficient
means to engage a legal practitioner and the interests of justice so require,
to be given the services of a legal practitioner under a scheme for legal aid
by the Legal Aid Commission, and to be informed promptly of this right;

to be informed in advance of the evidence on which the prosecution intends
to rely, and to have reasonable access to that evidence:

to a public trial before a court of law, unless the interests of justice otherwise
require;

to have the trial begin and conclude without unreasonable delay;
to be present when being tried, unless—

(i)  the court is satisfied that the person has been served with a summons
or similar process requiring his or her attendance at the trial, and has
chosen not to attend; or

(ii) the conduct of the person is such that the continuation of the
proceedings in his or her presence is impracticable and the court has
ordered him or her to be removed and the trial to proceed in his or
her absence;

to be tried in a language that the person understands or, if that is not
practicable, to have the proceedings interpreted in such a language at State
expensc;

to remain silent, not to testify during the proceedings, and not to be
compelled to give self-incriminating evidence, and not to have adverse
inference drawn from the exercise of any of these rights;

not to have unlawfully obtained evidence adduced against him or her unless
the interests of justice require it to be admitted;

to call witnesses and present evidence, and to challenge evidence presented
against him or her;

to a copy of the record of proceedings within a reasonable period of time
and on payment of a reasonably prescribed fee;
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(n) to the benefit of the least severe of the prescribed punishments if the
prescribed punishment for the offence has been changed between the time
the offence was committed and the time of sentencing; and

(o) of appeal to, or review by, a higher court,

(3) Whenever this section requires information to be given to a person, that
information must be given as simply and clearly as practicable, in a language that the
person understands.

(4) Alaw is not inconsistent with subsection (1)(b) to the extent that it—

(a) authorises a court to try a member of a disciplined force for a criminal
offence despite his or her trial and conviction or acquittal under a
disciplinary law; and

(b) requires the court, in passing sentence, to take into account any punishment
awarded against the member under the disciplinary law.

Access to courts or tribunals
15.—(1) Every person charged with an offence has the right to a fair trial before

a court of law.

(2) Every party to a civil dispute has the right to have the matter determined by a
court of law or if appropriate, by an independent and impartial tribunal.

(3) Every person charged with an offence and every party 10 a civil dispute has the
right to have the case determined within a reasonable time.

(4) The hearings of courts (other than military courts) and tribunals established by
law must be open to the public unless the interests of justice require otherwise.

(5) Subsection (4) does not prevent—

(a) the making of laws relating to the trials of children, or to the determination
of family or domestic disputes, in a closed court; or

(b) the exclusion by a court or tribunal from particular proceedings (except the
announcement of the decision of the court or tribunal) of a person other
than parties and their legal representatives if a law empowers it to do so in
the interests of justice, public morality, the welfare of children, personal
privacy, national security, public safety or public order.

(6) Every person charged with an offence, every party to civil proceedings, and
every witness in criminal or civil proceedings has the right to give evidence and to be
questioned in a language that he or she understands.

(7) Every person charged with an offence and every party to civil proceedings has
the right to follow the proceedings in a language that he or she understands.
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(8) To give effect to the rights referred to in subsections (6) and (7), the court or
tribunal concerned must, when the inteiests of justice so require, provide, without cost
to the person concerned, the services of an interpreter or of a person competent in sign
language.

(9) If a child is called as a witness in criminal proceedings, arrangements for the
taking of the child’s evidence must have due regard to the child’s age.

(10) The State, through law and other measures, must provide legal aid through
the Legal Aid Commussion to those who cannot afford to pursue justice on the strength
of their own resources, if injustice would otherwisc result.

(11) If any fee is required to access a court or tribunal, it must be reasonable and
must not impede access to justice.

(12) Inany proceedings, evidence obtained in a manner that infringes any right in
this Chapter, or any other law, must be excluded unless the interests of justice require it
to be admitted.

Executive and administrative justice
16.—(1) Subject to the provisions of this Constitution and such other limitations as
may be prescribed by law —

(a) every person has the right to executive or administrative action that is
lawful, rational, proportionate, procedurally fair, and reasonably prompt;

(b) every person who has been adversely affected by any executive or
administrative action has the right to be given written reasons for the
action; and

(c) any executive or administrative action may be reviewed by a court, or if
appropriate, another independent and impartial tribunal, in accordance
with law.

(2) The rights mentioned in subsection (1) shall not be exercised against any
company registered under a law governing companies.

(3) This section shall not have retrospective effect, and shall only apply to executive
and administrative actions taken after the first sitting of the first Parliament elected under
this Constitution.

Freedom of speech, expression and publication
17.—(1) Every person has the right to freedom of speech, expression, thought,
opinion and publication, which includes—

(a) freedom to seek, receive and impart information, knowledge and ideas;

(b) freedom of the press, including print, electronic and other media;
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(c) freedom of imagination and creativity; and

(d) academic freedom and freedom of scientific research.

(2) Freedom of speech, expression, thought, opinion and publication does not
protect—

(a) propaganda for war;

(b) incitement to violence or insurrection against this Constitution; or

(c) advocacy of hatred that—

(i) is based on any prohibited ground of discrimination listed or
prescribed under section 26; and

(ii) constitutes incitement to cause harm.

(3) To the extent that it is necessary, a law may limit, or may authorise the limitation
of, the rights and freedoms mentioned in subsection (1) in the interests of —

(a) national security, public safety, public order, public morality, public health
or the orderly conduct of elections;

(b) the protection or maintenance of the reputation, privacy, dignity, rights or
freedoms of other persons, including —

(i) the right to be free from hate speech, whether directed against
individuals or groups; and

(if) the rights of persons injured by inaccurate or offensive media reports
to have a correction published on reasonable conditions established

by law;

(c) preventing the disclosure, as appropriate, of information received in
confidence;

(d) preventing attacks on the dignity of individuals, groups of individuals
or respected offices or institutions in a manner likely to promote ill will
between ethnic or religious groups or the oppression of, or discrimination
against, any person or group of persons;

(e) maintaining the authority and independence of the courts;
(f imposing restrictions on the holders of public offices;
(g) regulating the technical administration of telecommunications; or

(k) making provisions for the enforcement of media standards and providing
for the regulation, registration and conduct of media organisations.
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(4) In this section, “hate speech” means an expression in whatever form that
encourages, or has the effect of encouraging discrimination on a ground listed or
prescribed under section 26.

Freedom of assembly
18.—(1) Every person has the right, peaceably and unarmed, to assemble,
demonstrate, picket and to present petitions.

(2) Tothe extent that it is necessary, a law may limit, or may authorise the limitation
of, the right mentioned in subsection (1)—

(a) in the interests of national security, public safety, public order, public
morality, public health or the orderly conduct of elections;

{b) for the purpose of protecting the rights and freedoms of others; or
(c) for the purpose of imposing restrictions on the holders of public offices.

Freedom of association
19.—(1) Every person has the right to freedom of association.

(2) A law may limit, or may authorise the limitation of, the right mentioned in
subsection (1)-—

(a) in the interests of national security, public safety, public order, public
morality, publiic health or the orderly conduct of elections:

{(b) for the purpose of protecting the rights and freedoms of others;
(c) for the purpose of imposing restrictions on the holders of public offices;

(d) for the purpose of regulating trade unions, or any federation, congress,
council or affiliation of trade unions, or any federation, congress, council
or affiliation of employers;

(e) for the purposes of regulating collective bargaining processes, providing
mechanisms for the resolution of employment disputes and grievances, and
regulating strikes and lcckouts; or

(f) for the purpose of regulating essential services and industries, in the overall
interests of the Fijian economy and the citizens of Fiji.

Employmens relations
20.—(1) Every person has the right to fair employment practices, including humane
treatment and proper working conditions.

(2) Every worker has the right to form er join a trade union, and participate in its
activities and programmes.
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(3) Every employer has the right to form or join an employers’ organisation, and to
participate in its activities and programmes.

(4) Trade unions and employers have the right to bargain collectively.

(5) A law may limit, or may authorise the limitation of, the rights mentioned in this

section—

(a)

(b)
(c)
(d)

(e)

)

in the interests of national security, public safety, public order, public
morality, public health or the orderly conduct of elections;

for the purposes of protecting the rights and freedoms of others;
for the purposes of imposing restrictions on the holders of public offices;

for the purposes of regulating trade unions, or any federation, congress,
council or affiliation of trade unions, or any federation, congress, council
or affiliation of employers;

for the purposes of regulating collective bargaining processes, providing
mechanisms for the resolution of employment disputes and grievances, and
regulating strikes and lockouts; or

for the purposes of regulating essential services and industries, in the
overall interests of the Fijian economy and the citizens of Fiji.

Freedom of movement and residence

21.—(1) Every person has the right to freedom of movement.

(2) Every citizen has the right to apply for and be issued a passpost or similar travel
document, in accordance with any condition prescribed by written law.

(3) Every citizen, and every other person lawfully in Fiji, has the right to move
freely throughout Fiji and the right to leave Fiji.

(4) Every citizen, and every other person who has a right to reside in Fiji, has the
right to reside in any part of Fiji.

(5) Every person who is not a citizen but is lawfully in Fiji has the right not to be
expelled from Fiji except pursuant to an order of a court or a decision of the Minister
responsible for immigration on a ground prescribed by law.

(6) Alaw, or anything done under the authority of a law, is not inconsistent with the
rights granted by this section to the extent that the Jaw—

(a)

provides for the detention of the person or enables a restraint to be placed
on the person’s movements, whether —

(i) for the purpose of ensuring his or her appearance before a court for
trial or other proceedings;



(b)

(c)

(d)

(e)

()
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(i) in consequence of his or her conviction for an offence; or

(iii) for the purpose of protecting another person from apprehended
violence;

provides for a person who is a non-citizen to be detained or restrained as
a consequence of his or her arrival in Fiji without the prescribed entry
documentation;

provides for the extradition, on the order of the High Court, of a person
from Fiji;

provides for the removal from Fiji, on the order of the High Court, of any
child who had previously been unlawfully removed from another country,
for the purpose of restoring the child to the lawful custody of his or her
parent or lawful guardian;

provides for the removal from Fiji of a person who is not a citizen for
the purpose of enabling the person to serve a sentence of imprisonment in
the country of the person’s citizenship in relation to a criminal offence of
which he or she has been convicted in Fiji; or

regulates, controls or prohibits the entry of persons on to land or property
owncd or occupied by others.

(7) Tothe extent that it is necessary, a law may limit, or may authorise the limitation
of, the rights mentioned in this section—

(a)

(b)
(c)
(d)

(e)

in the interests of national security, public safety, public order, public
morality, public health or the orderly conduct of elections:

for the purpose of protecting the rights and freedoms of others;
for the purpose of protecting the ecology of any area;

for the purpose of imposing a restriction on the person that is reasonably
required to secure the fulfiiment of an obligation imposed on the person by
law; or

for the purpose of imposing reasonable restrictions on the holders of public
offices as part of the terms and conditions of their employment.

(8) Section 9(3) and (4) apply to a person whose right to freedom of movement is
restricted pursuant to a measure authorised under a state of emergency in the same way
as they apply to a person detained pursuant to such a measure.

Freedom of religion, conscience and belief

22.--(1) Bvery person has the right to freedom of religion, conscience and belief.
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(2) Every person has the right, either individually or in community with others,
in private or in public, to manifest and practise their religion or belief in worship,
observance, practice or teaching.

(3) Every person has the right not to be compelled to—
(a) act in any manner that is contrary to the person’s religion or belief; or
(b) take an oath, or take an oath in a manner, that—
(i)  is contrary to the person’s religion or belief; or

(ii) requires the person to express a belief that the person does not hold.

(4) Every religious community or denomination, and every cultural or social
community, has the right to establish, maintain and manage places of education whether or
not it receives financial assistance from the State, provided that the educational institution
maintains any standard prescribed by law.

(5) In exercising its rights under subsection (4), a religious community or
denomination has the right to provide religious instruction as part of any education that
it provides, whether or not it receives financial assistance from the State for the provision
of that education.

(6) Except with his or her consent or, in the case of a child, the consent of a parent
or lawful guardian, a person attending a place of education is not required to receive
religious instruction or to take part in or attend a religious ceremony or observance if the
instruction, ceremony or observance relates to a religion that is not his or her own or if
he or she does not hold any religious belief.

(7) To the extent that it is necessary, the rights and freedoms set out in this section
may be made subject to such limitations prescribed by law —

(a) to protect—

(i) the rights and freedoms of other persons; or

(ii) public safety, public order, public morality or public health; or
(b) to prevent public nuisance.

Political rights
23.—(1) Every citizen has the freedom to make political choices, and the right to—

(a) form or join a political party;
(b) participate in the activities of, or recruit members for, a political party; and

(c) campaign for a political party, candidate or cause.
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(2) Every citizen has the right to free, fair and regular elections for any elective
institution or office established under this Constitution,

(3) Every citizen who has reached the age of 18 years has the right—
fa) 1o be registered as a voter;
(b) tovoteby secretballotin any election or referendum under this Constitation;

(c) tobeacandidate for public office, or office within a political party of which
the citizen is a member, subject to satisfying any qualifications for such an
office; and

(d) if elected, to hold office.

(4) Alaw may limit, or may authorise the limitation of, the rights mentioned in this
section—

(a) for the purpose of regulating the registration of voters, and prescribing
persons who do not have or have ceased to have the right to be registered
as a voter;

(b) for the purpose of regulating the registration of political parties and
prescribing persons who do not have the rights prescribed under subsection
(1) and subsection (3)(¢) and (d);

(c) for the purpose of regulating persons who are not eligible to contest for
a place in Parliament or in a public office, or an office within a political
party; or

(d) for the purpose of imposing restrictions on the holders of public offices (as
defined in any such law) from the rights set out in this section.

Right to privacy
24.—(1) Every person has the right to personal privacy, which includes the right
to-—

(a) confidentiality of their personal information;
(b) confidentiality of their communications; and
(c) respect for their private and family life.

(2) To the extent that it is necessary, a law may limit, or may authorise the limitation
of, the rights set out in subsection (1).

Access to information
25.—(1) Every person has the right of access to —

(a) information held by any public office; and
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(b) information held by another person and required for the exercise or
protection of any legal right.

(2) Every person has the right to the cotrection or deletion of false or misleading
information that affects that person.

(3) To the extent that it is necessary, a law may limit, or may authorise the limitation
of, the rights set out in subsection (1), and may regulate the procedure under which
information held by a public office may be made available.

Right to equality and freedom from discrimination
26.—(1) Every person is equal before the law and has the right to equal protection,
treatment and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms
recognised in this Chapter or any other written law.

(3) A person must not be unfairly discriminated against, directly or indirectly on
the grounds of his or her—

(a) actual or supposed personal characteristics or circumstances, including
race, culture, ethnic or social origin, colour, place of origin, sex, gender,
sexual orientation, gender identity and expression, birth, primary language,
economic or social or health status, disability, age, religion, conscience,
marital status or pregnancy; or

(b) opinions or beliefs, except to the extent that those opinions or beliefs
involve harm to others or the diminution of the rights or freedoms of others,

or on any other ground prohibited by this Constitution.

(4) Alaw or an administrative action taken under a law may not directly or indirectly
impose a limitation or restriction on any person on a prohibited ground.

(5) Every person has the right of access, membership or admission, without
discrimination on a prohibited ground, to shops, hotels, lodging-houses, public
restaurants, places of public entertainment, clubs, education institutions, public
transportation services, taxis and public places.

(6) The proprietor of a place or service referred to in subsection (5) must facilitate
reasonable access for persons with disabilities to the extent prescribed by law.

(7) Treating one person differently from another on any of the grounds prescribed
under subsection (3) is discrimination, unless it can be established that the difference in
treatment is not unfair in the circumstances.
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(8) Alaw, or an administrative action taken under a law, is not inconsistent with the
rights mentioned in this section on the ground that it-—

(a)

(b)

(c)

(d)

(e)

(f)
(g)

appropriates revenues or other moneys for particular purposes:
Imposes a retirement age on a person;

imposes a restriction on persons employed or engaged in a State service, or
confers on them a privilege or advantage not imposed or conferred on other
persons;

imposes restrictions on persons who are not citizens, or confers on them a
privilege or advantage, not imposed or conferred on citizens;

makes provision with respect to adoption, marriage, devolution of property
on death, and pension;

excludes persons from holding certain public offices; or

to the extent necessary and without infringing the rights or freedoms set
out in any other section of this Chapter, gives effect to the communal
ownership of iTaukei, Rotuman and Banaban lands and access to marine
resources, or the bestowing of iTauwkei, Rotuman and Banaban chiefly title
or rank.

Freedom from compulsory or arbitrary acquisition of property

27.—(1) Every person has the right not to be deprived of property by the State
other than in accordance with a written law referred to in subsection (2), and no law may
permit arbitrary acquisition or expropriation of any interest in any property.

(2) Awritten law may authorise compulsory acquisition of property —

(a)
(b)

when necessary for a public purpose; and

on the basis that the owner will be promptly paid the agreed compensation
for the property, or failing agreement, just and equitable compensation as
determined by a court or tribunal, after considering all relevant factors,
including —

(1)  the public purpose for which the property is being acquired;
(1) the history of its acquisition by the owner:

(i) the market value of the property,

(iv) the interests of any person affected by the acquisition; and

(v} any hardship to the owner.
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(3) Nothing contained in, or done under the authority of, a law is inconsistent with
this section to the extent that the law makes provision for the acquisition of property by
way of —

(a) taxation;

(b) sequestration of bankrupt estates;

(c) confiscation of the proceeds of crime;

(d) penalty for breach of the law;

(e) satisfaction of a mortgage, charge or lien; or
(f execution of a judgment of a court or tribunal.

Rights of ownership and protection of ilaukei, Rotuman and Banaban lands
28.—(1) The ownership of all i7aukei land shall remain with the customary owners
of that land and iTaukei land shall not be permanently alienated, whether by sale, grant,
transfer or exchange, except to the State in accordance with section 27.

(2) Any iTaukei land acquired by the State for a public purpose after the
commencement of this Constitution under section 27 or under any written law shall
revert to the customary owners if the land is no longer required by the State.

(3) The ownership of all Rotuman land shall remain with the customary owners of
that Iand and Rotuman land shall not be permanently alienated, whether by sale, grant,
transfer or exchange, except to the State in accordance with section 27.

(4) Any Rotuman land acquired by the State for a public purpose after the
commencement of this Constitution under section 27 or under any written law shall
revert to the customary owners if the land is no longer required by the State.

(5) The ownership of all Banaban land shall remain with the customary owners of
that land and Banaban land shall not be permanently alienated, whether by sale, grant,
transfer or exchange, except to the State in accordance with section 27.

(6) Any Banaban land acquired by the State for a public purpose after the
commencement of this Constitution under section 27 or under any written law shall
revert to the customary owners if the land is no longer required by the State.

Protection of ownership and interests in land
29,—(1) All ownership of land, and all rights and interests in land leases and land
tenancies that existed immediately before the commencement of this Constitution shall
continue to exist under this Constitution.

(2) No law shall be made to diminish or adversely affect the rights and interests in
land leases and land tenancies, whether existing immediately before the commencement
of this Constitution or made or issued after the commencement of this Constitution.
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(3) All land lessees and land tenants have the right not to have their land leases
or land tenancies terminated other than in accordance with their land leases or land
tenancies.

(4) Parliament and Cabinet, through legislative and other measures, must ensure
that all land leases and land tenancies provide a fair and equitable return to the landowners
whilst protecting the rights of land lessees and land tenants, including security and
protection of tenure of land leases and land tenancies and terms and conditions of land
leases and land tenancies which must be just, fair and reasonable.

(5) All land that existed as freehold land immediately before the commencement of
this Constitution shall remain as freehold land even if it is sold or purchased, unless it is
sold to the State or is acquired by the State for a public purpose under section 27.

(6) For the purposes of this section—

“land leases” or “land tenancies” includes sub-leases, sub-tenancies and
tenancies-at-will, but shall not include leases, agreements or tenancies
for any building, structure or dwelling, whether used for residential,
commercial, industrial or for tourism purposes, and shall not include any
leases, agreements or tenancies for any fixture, equipment, plant or fittings
on any land; and

“land lessees” or “land tenants” includes sub-lessees, sub-tenants or tenants-
at-will of land leases or land tenancies.

Right of landowners to fair share of royalties for extraction of minerals
30.—(1) Allminerals in or under any land or water, are owned by the State, provided
however, that the owners of any particular land (whether customary or freehold), or of
any particular registered customary fishing rights shall be entitled to receive a fair share
of royalties or other money paid to the State in respect of the grant by the State of rights
to extract minerals from that land or the seabed in the area of those fishing rights.

{2) A written law may determine the framework for calculating fair shares under
subsection (1), taking into account all relevant factors, including the following—

(a) any benefit that the owners received or may receive as a result of mineral
exploration or exploitation;

(b) the risk of environmental damage;

(c¢) any legal obligation of the State to contribute to a fund to meet the cost of
preventing, repairing or compensating for any environmental damage;

(d) the cost to the State of administering exploration or exploitation rights; and

{e) the appropriate contribution to the general revenue of the State to be made
by any person granted exploration or exploitation rights.



APPENDIX 3: Chapter 2 - Bill of Rights, Constitution

23

Right to education
31.—(1) Every person has the right to—

(a) early childhood education;
(b) primary and secondary education; and

(c) further educatton.

(2) The State must take reasonable measures within its available resources to achieve
the progressive realisation of the right—

(a) to free early childhood, primary, secondary and further education; and

(b) to education for persons who were unable to complete their primary and
secondary education.

(3) Conversational and contemporary i7aukei and Fiji Hindi languages shall be
taught as compulsory subjects in all primary schools.

(4) The State may direct any educational institution to teach subjects pertaining
to health, civic education and issues of national interest, and any educational institution
must comply with any such directions made by the State.

(5) In applying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.

Right to economic participation
32.—(1) Every person has the right to full and free participation in the economic
life of the State, which includes the right to choose their own work, trade, occupation,
profession or other means of livelihood.

(2) The State must take reasonable measures within its available resources to
achieve the progressive realisation of the rights recognised in subsection (1).

(3) To the extent that it is necessary, a law may limit, or may authorise the limitation
of, the rights set out in subsection (1).

Right to work and a just minimum wage
33.—(1) The State must take reasonable measures within its available resources
to achieve the progressive realisation of the right of every person to work and to a just
minimum wage.

(2) Inapplying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.
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Right to reasonable access to transportation
34.-—(1) The State must take reasonable measures within its available resources to
achieve the progressive realisation of the right of every person to have reasonable access
to transportation,

(2) In applying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.

Right to housing and sanitation
35.—(1) The State must take reasonable measures within its available resources to
achieve the progressive realisation of the right of every person to accessible and adequate
housing and sanitation.

(2) In applying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the

resources are not available.
Right to adequate food and water

36.—(1) The State must take reasonable measures within its available resources to
achieve the progressive realisation of the right of every person to be free from hunger,
to have adequate food of acceptable quality and to clean and safe water in adequate
quantities.

(2) In applying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.

Right 1o social security schemes
37.—(1) The State must take reasonable measures within its available resources
to achieve the progressive realisation of the right of every person to social security
schemes, whether private or public, for their support in times of need, including the right
to such support from public resources if they are unable to support themselves and their
dependents.

(2) Inapplying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.

Right to health
38.—(1) The State must take reasonable measures within its available resources
to achieve the progressive realisation of the right of every person to health, and to the
conditions and facilities necessary to good health, and to health care services, including
reproductive health care.

(2) A person must not be denied emergency nedical treatment.
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(3) In applying any right under this section, if the State claims that it does not have
the resources to implement the right, it is the responsibility of the State to show that the
resources are not available.

Freedom from arbitrary evictions

39.—(1) Every person has the right to freedom from arbitrary evictions from his or
her home or to have his or her home demolished, without an order of a court made after
considering all the relevant circumstances.

(2) No law may permit arbitrary evictions.

Environmenial rights
40.—(1) Every person has the right to a clean and healthy environment, which
includes the right to have the natural world protected for the benefit of present and future
generations through legislative and other measures.

(2) To the extent that it is necessary, a law or an administrative action taken under
a law may limit, or may authorise the limitation of, the rights set out in this section.

Rights of children
41.—(1) Every child has the right—

(a) to be registered at or soon after birth, and to have a name and nationality;
(b) to basic nutrition, clothing, shelter, sanitation and health care;

(c) to family care, protection and guidance, which includes the equal
responsibility of the child’s parents to provide for the child—

(i) whether or not the parents are, or have ever been, married to each
other; and

(ii) whether or not the parents are living together, have lived together, or
are separated;

(d) to be protected from abuse, neglect, harmful cultural practices, any form
of violence, inhumane treatment and punishment, and hazardous or

exploitative labour; and

(e) mnot to be detained, except as a measure of last resort, and when detained, to
be held—

(i)  only for such period of time as is necessary; and

(i) separate from adults, and in conditions that take account of the
child’s sex and age.

(2) The best interests of a child are the primary consideration in every matter
concerning the child.
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Rights of persons with disabilities
42.—-(1) A person with any disability has the right—

(a) to reasonable access to all places, public transport and information;

(b) touse signlanguage, Braille or other appropriate means of communication;
and

(c) toreasonable access to necessary materials, substances and devices relating
to the person’s disability.

(2) Aperson with any disability has the right to reasonable adaptation of buildings,
infrastructure, vehicles, working arrangements, ruies, practices or procedures, to enable
their full participation in society and the effective realisation of their rights.

(3) To the extent that it is necessary, a law or an administrative action taken under
a law may limit, or may authorise the limitation of, the rights set out in this section.

Limitation of rights under staies of emergency
43.—(1) Any law enacted or promulgated in consequence of a declaration of a state
of emergency under this Constitution—

(a) may limit a right or freedom set out in this Chapter (with the exception of
the rights and freedoms set out in sections 8, 10, 11, 13, 14, 15, 16, 22 and
26) only to the extent that—

(1)  the limitation is strictly necessary and required by the emergency;
and

(ii) the law is consistent with Fiji’s obligations under international law
applicable to a state of emergency; and

(b) takes effect only when it has been published in the Gazette.

(2) A person detained under a law contemplated in subsection (1) retains all the
rights recognised in this Chapter, subject only to the limitations referred to in subsection
(1).

Enforcement

44.—(1) If a person considers that any of the provisions of this Chapter has been
or is likely to be contravened in relation to hirn o1 ber (or, in the case of a person who is
detained. if another person considers that there has been, or is likely to be, a contravention
in relation to the detained person), then that person (or the other person) may apply to the
High Court for redress.

{2) The right to make application to the High Court under subsection (1) is without
prejudice to any other action with respect to the matter that the person concersed may
have.
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(3) The High Court has original jurisdiction—
(a) to hear and determine applications under subsection (1); and
(b) to determine questions that are referred to it under subsection (5),
and may make such orders and give such directions as it considers appropriate.

(4) The High Court may exercise its discretion not to grant relief in relation to an
application or referral made under this section if it considers that an adequate alternative
remedy is available to the person concerned.

(5) If in any proceedings in a subordinate court any question arises as to the
contravention of any of the provisions of this Chapter, the member presiding in the
proceedings may, and must if a party to the proceedings so requests, refer the question to
the High Court unless, in the member’s opinion (which is final and not subject to appeal),
the raising of the question is frivolous or vexatious.

(6) When the High Court gives its decision on a question referred to it under this
section, the court in which the question arose must dispose of the case in accordance

with—
(a) the decision; or

(b) if the decision is the subject of appeal to the Court of Appeal or to the
Supreme Court — the decision of the Court of Appeal or the Supreme
Court, as the case may be.

(7) The Attorney-General may, on behalf of the State, intervene in proceedings
before the High Court that relate to a matter concerning a provision in this Chapter.

(8) If the proceedings before the High Court relate to a matter concerning a
provision of this Chapter, the High Court must not proceed to hear and determine the
matter until it is satisfied that notice of the matter has been given to the Attorney-General
and a reasonable time has elapsed since the giving of the notice for consideration by the
Attorney-General of the question of intervention in the proceedings.

(9) Anotice under subsection (8) is not required to be given to the Attorney-General
if the Attorney-General or the State is a party to the proceedings.

(10) The Chief Justice may make rules for the purposes of this section with respect
to the practice and procedure of the High Court (including rules with respect to the time
within which applications are to be made to the High Court).

Human Rights and Anti-Discrimination Commission
45.—(1) The Human Rights Commission established under the Human Rights
Commission Decree 2009 continues in existence as the Human Rights and Anti-
Discrimination Commission.
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(2) The Commission consists of —

(a) a chairperson, who must be a person who is or is qualified to be appointed
as a judge; and

{b) 4 other members,
appointed by the President on the advice of the Constitutional Offices Commission.

(3) In advising the President as to the person to be appointed as chairperson or
other members of the Commission, the Constitutional Offices Commission must have
regard not only to their personal attributes but also to their knowledge or experience of
the various aspects of matters likely to come before the Commission.

(4) Subject to this Constitution, the Commission is responsible for—

(a) promoting the protection and observance of, and respect for, human rights
in public and private institutions, and to develop a culture of human rights
in Fiji;

(b) education about the rights and freedoms recognised in this Chapter, as well
as other internationally recognised rights and freedoms;

(¢) monitoring, investigating and reporting on the observance of human rights
in all spheres of life;

—
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d) making recommendations to Governineni concerning matters aifecting the
rights and freedoms recognised in this Chapter, including recommendations
concerning existing or proposed laws;

(e) receiving and investigating complaints about alleged abuses of human
rights and take steps to secure appropriate redress if human rights have
been violated, including making applications to court for redress or for
other forms of relief or remedies;

(f) investigating or researching, on its own initiative or on the basis of a
compilaint,any matter in respect of humanrights,and make recommendations
to improve the functioning of public or private entities;

(g) monitoring compliance by the State with obligations under treaties and
conventions relating to human rights; and

(h) performing any other functions or exercising any powers as are conferred
on the Commission by a written law.

(5) Subject to this Constitution, any person has the right to lodge a complaint
with the Commission, alleging that a right or freedom in this Chapter has been denicd,
violated or infringed, or is threatened.
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(6) Subject to this Constitution, the Commission has other powers, duties and
functions, as set out in the Human Rights Commission Decree 2009 or in any other
written law,

(7) In the performance of its functions or the exercise of its authority and powers,
the Commission shall be independent and shall not be subject to the direction or control
of any person or authority, except by a court of law or as otherwise prescribed by written
law.

(8) The Commission shall have the authority to appoint, remove and discipline all
staff (including administrative staff) in the Commission.

(9) The Commission has the authority to determine all matters pertaining to the
employment of all staff in the Commission, including—

(a} the terms and conditions of employment;

{b) the qualification requirements for appointment and the process to be
followed for appointment, which must be an open, transparent and
competitive selection process based on merit;

(c) the salaries, benefits and allowances payable, in accordance with its budget
as approved by Parliament; and

{d) the total establishment or the total number of staff that are required to be
appointed, in accordance with the budget as approved by Parliament.

(10) The salaries, benefits and ailowances payable to any person employed by the
Commission are a charge on the Consolidated Fund.

(11) Parliament shall ensure that adequate funding and resources are made available
to the Commussion, to enable it to independently and effectively exercise its powers and
perform its functions and duties.

{12) The Commission shall have control of its own budget and finances, as approved
by Parliament.





