
FOR AN ACT TO AMEND THE FOREIGN INVESTMENT ACT 1999

ENACTED by the Parliament of the Republic of Fiji—

Short title and commencement
1.—(1)  This Act may be cited as the Foreign Investment (Budget Amendment) Act 

2016. 

(2)  This Act comes into force on a date or dates appointed by the Minister by notice 
in the Gazette. 

(3)  In this Act, the Foreign Investment Act 1999 is referred to as the “Principal Act”.

Section 3 amended
2.  Section 3 of the Principal Act is amended by inserting the following new definitions—

““Board” means the Investment Fiji Board established under section 3 of the 
Investment Fiji Act (Cap. 221);

“Foreign Investment Policy” means the policy made in accordance with section 
7A;”
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Section 7 amended
3.  Section 7 of the Principal Act is amended by—

(a)	 in subsection (4)—

(i)	 inserting “for a certificate” after “The Chief Executive must grant an 
application”;

(ii)	 paragraph (d), inserting “has a criminal record, or” after “associated 
with the foreign investor”;

(iii)	 paragraph (e), deleting “.” and substituting “;”; and

(iv)	 inserting the following new paragraphs after paragraph (e)—

“(f)	 the foreign investor or the business that the foreign investor 
proposes to directly or indirectly carry on is contrary to the 
national interest of the Republic of Fiji; or

(g)	 the foreign investor or the business that the foreign investor 
proposes to directly or indirectly carry on does not comply with 
the Foreign Investment Policy.”;

(b)	 inserting the following new subsections after subsection (4)—

	   “(4A)  If an application made under subsection (1) falls within one of 
the exceptions provided in subsection (4)(a) to (f) but the foreign investor 
or the business that the foreign investor proposes to carry on may be an 
acceptable foreign investment under the Foreign Investment Policy, the 
Chief Executive must refer the application for a certificate to the Board for 
recommendation to the Minister. 

	   (4B)  The Board must, upon receipt of a referral under subsection (4A), 
make a recommendation to the Minister to approve or deny the application 
for a certificate within 15 working days and the Minister must make a 
decision to approve or deny the application for a certificate within 15 
working days from the receipt of the Board’s recommendation, or at a later 
date as the Minister may deem necessary.

		  (4C)  The decision made by the Minister under subsection (4B) must be 
submitted to the Chief Executive and the Chief Executive must—

(a)	 grant the application for a certificate, if the application is 
approved by the Minister; or

(b)	 refuse the application for a certificate, if the application is denied 
by the Minister.”; and
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(c)	 by deleting subsection (6) and substituting the following—

	   “(6)  Written notice of the grant or refusal of an application for a 
certificate under this section must be given by the Chief Executive to the 
foreign investor within 5 working days of the making of an application 
for a certificate except in the case where an application for a certificate is 
referred to the Board for recommendation to the Minister under subsection 
(4A) in which case the Chief Executive must—

(a)	 notify the foreign investor in writing within 5 working days of the 
making of an application for a certificate that the application has 
been referred to the Board for recommendation to the Minister; and

(b)	 upon receipt of the decision made by the Minister under subsection 
(4B), notify the foreign investor in writing within 5 working days of 
the grant or refusal of the application for a certificate.”

New section 7A inserted
4.  The Principal Act is amended by inserting the following new section after section 7—

“Foreign Investment Policy
	 7A.—(1)  The Foreign Investment Policy must be prepared by the Ministry 
responsible for this Act, and approved by Cabinet.

	 (2)  The Foreign Investment Policy must detail—

(a)	 the framework for foreign investments in the Republic of Fiji; and

(b)	 foreign investments that are acceptable and unacceptable in the Republic 
of Fiji.

	 (3)  The Ministry responsible for this Act may, from time to time and with the 
approval of Cabinet, amend the Foreign Investment Policy.”

Section 11 amended
5.  Section 11 of the Principal Act is amended by deleting subsection (1) and substituting 

the following new subsections—

	 “(1)  If a foreign investor that has been granted a certificate (other than a foreign 
investor that is a public company and is listed on a securities exchange) proposes to 
change its ownership or shareholding particulars, the foreign investor must make an 
application to the Chief Executive seeking an approval for a change in its ownership 
or shareholding particulars before the change is effected.

	 (1A)  An application under subsection (1) must—

(a)	 be in the prescribed form;

(b)	 contain the prescribed particulars;

(c)	 notify the Chief Executive of an address in Fiji for the receipt of notices 
by the foreign investor; and
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(d)	 be accompanied by such documents including statutory declarations (if 
any), and any fee as prescribed.

	 (1B)  If, at any time after the making of an application under subsection (1), there is 
a change in the address notified under subsection (1A)(c) or in any other information 
supplied to the Chief Executive under subsection (1A), the foreign investor must notify 
the Chief Executive in writing of the change within 20 working days of the date of 
the change.

	 (1C)  The Chief Executive must approve an application made under subsection (1) 
except where—

(a)	 the Chief Executive has reasonable grounds for believing that the 
application is incorrect or misleading or does not otherwise comply with 
this Act or the regulations;

(b)	 the foreign investor or any person associated with the foreign investor has 
a criminal record, or is an undischarged bankrupt, is under management 
or is in receivership or liquidation under the laws of the Republic of Fiji 
or of another country;

(c)	 the Chief Executive has reasonable grounds for believing that the 
application is not genuine;

(d)	 the foreign investor or the business that the foreign investor proposes to 
directly or indirectly carry on is contrary to the national interest of the 
Republic of Fiji; or

(e)	 the foreign investor or the business that the foreign investor proposes 
to directly or indirectly carry on does not comply with the Foreign 
Investment Policy.

	 (1D)  If an application made under subsection (1) falls within one of the exceptions 
provided in subsection (1C)(a) to (d) but the foreign investor or the business that the 
foreign investor proposes to carry on may be an acceptable foreign investment under 
the Foreign Investment Policy, the Chief Executive must refer the application to the 
Board for recommendation to the Minister. 

	 (1E)  The Board must, upon receipt of a referral under subsection (1D), make a 
recommendation to the Minister to approve or deny the application within 15 working 
days and the Minister must make a decision to approve or deny the application within 
15 working days from the receipt of the Board’s recommendation, or at a later date as 
the Minister may deem necessary.

	 (1F)  The decision made by the Minister under subsection (1E) must be submitted 
to the Chief Executive and the Chief Executive must—

(a)	 approve the application, if the application is approved by the Minister; or

(b)	 refuse the application, if the application is denied by the Minister.
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	 (1G)  Written notice of the approval or refusal of an application under this section 
must be given by the Chief Executive to the foreign investor within 5 working days 
of the making of an application except in the case where an application is referred to 
the Board for recommendation to the Minister under subsection (1D) in which case 
the Chief Executive must—

(a)	 notify the foreign investor in writing within 5 working days of the making 
of an application that the application has been referred to the Board for 
recommendation to the Minister; and

(b)	 upon receipt of the decision made by the Minister under subsection 
(1E), notify the foreign investor in writing within 5 working days of the 
approval or refusal of the application.

	 (1H)  Any person who fails to comply with this section shall be liable upon conviction 
to a fine not exceeding $50,000.”

Section 13 amended 
6.  Section 13(1)(a) of the Principal Act is amended by—

(a)	 in subparagraph (iii), deleting “or” after “;”;

(b)	 in subparagraph (iv), deleting “or”; and

(c)	 inserting the following new subparagraphs after subparagraph (iv)—

“(v)	 is engaged in any activity outside of which a certificate is granted; or 

(vi)	 has failed to obtain prior approval from the Chief Executive for a 
change in its ownership or shareholding particulars in accordance 
with section 11(1); or”

Section 13A amended
7.  Section 13A of the Principal Act is amended by—

(a)	 inserting the following new subsection after subsection (1)—

	   “(1A)  If a foreign investor engages in any activity or business outside 
of which a certificate is granted, the Attorney-General may apply to the 
High Court for an order forfeiting to the State any asset, interest, share or 
property derived from or used for the purpose of engaging in such activity 
or business.”; and

(b)	 in subsection (2), by inserting “or (1A)” after “subsection (1)”.
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Office of the Attorney-General
Suvavou House

Suva

June 2016

FOREIGN INVESTMENT (BUDGET AMENDMENT) BILL 2016
________

EXPLANATORY NOTE

(This note is not part of the Bill and is only intended to indicate its general effect)

1.0	 BACKGROUND

1.1	 In Fiji, foreign investment is governed by the Foreign Investment Act 1999 
(‘Act’). The Act came into force on 29 October 1999 and since its inception 
Fiji has had a long and positive record in attracting investors from all over the 
world. 

1.2	 The Act, together with the Foreign Investment Regulations 2009, sets out the 
guidelines by which a foreign investor can invest in Fiji and this is administered 
by Investment Fiji. 

1.3	 Under the Act, a foreign investor must not carry on business in Fiji unless the 
Chief Executive of Investment Fiji has granted the foreign investor a Foreign 
Investment Registration Certificate (‘FIRC’).

1.4	 Section 7(4) of the Act provides that a FIRC must be granted to a foreign investor 
by the Chief Executive except where the—

(a)	 foreign investor proposes to carry on a business listed in a reserved 
activity or prohibited activity;

(b)	 foreign investor proposes to carry on a business listed in a restricted 
activity and the Chief Executive has reasonable grounds to believe that 
the investor does not or will not satisfy a condition stipulated in the FIRC;

(c)	 the foreign investor is an undischarged bankrupt, is under management 
or is in receivership or liquidation; 

(d)	 Chief Executive has reasonable grounds to believe that the application 
for the FIRC is not genuine. 
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1.5	 The exceptions to granting a FIRC set out under section 7(4) of the Act safeguard 
and regulate foreign investment in Fiji. There are however, prevailing issues with 
respect to the procedures dealing with the granting of FIRCs and the procedure 
dealing with the change in ownership and shareholding particulars.

 1.6	 The Act currently provides under section 11(1) that if a FIRC has been granted 
and a foreign investor changes its ownership or shareholding particulars, the 
foreign investor must only notify the Chief Executive of the change within 15 
working days of the date of the change. The Chief Executive has no power under 
the Act to approve this change and to ensure that the new owner or shareholder 
complies with section 7(4).

1.7	 Moreover, there is no empowering provision to enable the Chief Executive to 
refuse applications by foreign investors or the business that the foreign investor 
proposes to carry on which are contrary to Fiji’s national interest. 

1.8	 For that reason, it is prudent to amend the Act by virtue of the amendments 
provided in the Foreign Investment (Budget Amendment) Bill 2016 (‘Bill’). 
The Bill proposes that a Foreign Investment Policy (‘Policy’) is prepared to 
cater for applications that are contrary to Fiji’s national interest. The Bill also 
proposes amendments to safeguard and regulate the procedures dealing with 
the granting of FIRCs and to strengthen the enforcement provision for investors 
who engage in activities or businesses outside of which the FIRC permits. 

2.0	 FEATURES OF THE BILL

2.1 	 Clause 1 of the Bill provides the short title and commencement provisions.

2.2	 Clause 2 of the Bill amends section 3 of the Act by inserting the definitions of 
‘Board’ and ‘Foreign Investment Policy’.

2.3	 Clause 3 of the Bill amends section 7 of the Act to allow the Chief Executive to 
be able to refer applications for a FIRC to the Investment Fiji Board (‘Board’) 
for recommendation to the Minister who would then make a decision based 
on the Board’s recommendation to either approve or deny the application. The 
proposed amendment provides a more comprehensive and detailed way of 
granting a FIRC to foreign investors taking into account foreign investment 
proposals against Fiji’s national interest.

2.4	 Clause 4 of the Bill inserts a new section 7A to provide provisions relating to the 
preparation of the Policy. It stipulates that the Policy must set out the framework 
for foreign investments, and the foreign investments that are acceptable or 
unacceptable in Fiji. It also provides that the Policy must be prepared by the 
Ministry responsible for the Act with Cabinet’s approval. The Ministry responsible 
for the Act may amend the Policy with the approval of Cabinet. 
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2.5	 Clause 5 of the Bill amends section 11 of the Act to ensure that a foreign investor 
obtains prior approval if the foreign investor wishes to change its ownership or 
shareholding particulars.

2.6	 The amendments in clause 5 set out the way in which a foreign investor that 
has been granted a FIRC, must apply to the Chief Executive for an approval 
to the change in its ownership or shareholding particulars before the change is 
effected.

2.7	 Clause 6 of the Bill amends section 13 of the Act to allow the Chief Executive 
to be able to cancel a FIRC in cases where the foreign investor is engaged in 
any activity outside of which the FIRC is granted or has failed to obtain prior 
approval from the Chief Executive for a change in its ownership or shareholding 
particulars. 

2.8	 Clause 7 of the Bill amends section 13A of the Act by inserting a new subsection 
to allow the Attorney-General to make an application for a forfeiture order on 
any asset, interest, share or property derived from or used for the purpose of 
engaging in any activity or business outside of which a FIRC permits.

3.0	 MINISTERIAL RESPONSIBILITY

3.1	 This Act comes under the responsibility of the Minister responsible for industry 
and trade.

A. SAYED-KHAIYUM
Attorney-General
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