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CHAIR’S FOREWORD

The Personal Property Securities Bill is the Fijian Government’s initiative to reform
laws to facilitate the financing of movable or personal property in order to provide
access to credit for micro, small and medium enterprises and individuals,

A personal property securities law allows people and entities to pledge their personal
property to secure finance and for lenders to secure their interests in personal
property. It also enables finance providers and other interested parties to determine
without delay whether a proposed debtor has previously pledged particular property to
secure a previous loan.

The aim of the Bill is to increase economic activity in the previously untapped market
of financing where personal property such as livestock, crops, farm machinery,
business equipment, personal effects (such as electronics, computers, furniture,
jewellery, watches, etc.), attachments to buildings, and so on can be mortgaged to
willing credit providers to raise funds to expand business or for personal endeavours.

This honourable Parliament tasked the Standing Committee on Justice, Law & Human
Rights to scrutinise the said Bill in its July sitting and to return a report in this sitting
of the House. The Committee straightaway commenced its work and read the Bill,
called for public submissions, invited and consulted experts and relevant stakeholders
and held a public hearing in Lautoka to obtain widest possible views on it.

The Committee after deliberations and consultations as part of its scrutiny consulted
the drafters and their drafting experts and came up with amendments which the
Committee resolved was essential to properly achieve the objectives of the of the Bill.
Necessary amendments were made to various sections and subsections of the Bill
which are marked in red in the copies of the Bill provided with this report.

This Report covers the Standing Committees’ role in reviewing the Personal Property
Securities Bill to ensure that all due processes regarding the Bill has been followed
and that the provisions contained in the Bill would contribute to the achievement of
the Bill’s objectives.

Some of the important areas which the Bill addresses are as follows:

a) Regulates the money lending regime in Fiji, which are secured by personal
property;

b) Modemises Fiji’s system of liens and security interests on property that is not
land,

¢) Provides for the filing of notices for priority lending and provides clear rules
surrounding listing and enforcement;

d) Reflects and is consistent with current law in other jurisdictions thus is in line with
international best practices;

e) Establishes a central, searchable registration system {Personal Property Securities
Registry) which allows quick searches of liens and security interests on property;

f) Provides a clear system for registration, perfection, disposal and prioritisation of
liens and security interests;



) Provides a clear system for registration, perfection, disposal and prioritisation of liens
and security interests,

g) Expands on what can be used as collateral from just fixed assets of land and building
to what is termed as movable assets;

h) Ensures greater confidence in lenders in extending credit; and

i) [Enables the taking advantage of new financing procedures and products which in turn
improve the lives of ordinary Fijians without administration restrictions to accessing
credit.

At this juncture I would like to thank the Honourable Members of the Justice, Law and
Human Rights Committee for their deliberations and input, the alternate members who
made themselves available when the substantive members could not attend, the consultants,
the staff and officers of the Research Unit and Secretariat, the entities who accepted the
invitation of the Committee and made themselves available to make submissions and the
members of the public for taking an interest in the proceedings of the Committee and

Parliament.

I on behalf of the Committee commend the Personal Property Securities Bill 2017 to the
Parliament and seek support of all the members of this August house for the Bill since it is
designed for the greater good of all Fijians.

HonzAshneel Sudhakar
CHAIRPERSON, STANDING COMMITTEE ON
JUSTICE, LAW AND HUMAN RIGHTS



1.0 INTRODUCTION

1.1 Background

The Standing Committee on Justice, Law and Human Rights, hereinafter referred to
as the Committee, mandated by Standing Orders 109 (2) and 110 of the Standing
Orders of Parliament, was referred the Personal Property Securities Bill 2017 for
review, on July 14, 2017. The Committee was referred the Bill pursuant to Standing
Order 51 and was tasked with scrutinising the Bill and to table a report on it in the
September 2017 Parliament Sitting.

1.2 Objectives of the Bill

The objectives of the Bill can be found in the long title and the explanatory notes and
these are;

a) to regulate the lending of money secured by the personal property as collateral,;

b) to facilitate the financing of movable or personal property, in order to provide
access to credit for micro, small and medium enterprises (MSMEs) and
individuals;

¢) to enable lenders to secure their interests in collateral concurrent with
disbursement of loan funds;

d) to enable a lender to determine without delay whether a proposed debtor has
previously pledged particular collateral to secure a previous loan;

€) to set up and establish a Personal Property Securities Registry which sets out
security interests over personal property and gives notification of when a secured
party is claiming a security interest over a debtor’s personal property;

j) to ensure lenders are more confident in extending credit; and

f) to improve the lives of all Fijians without administrative restrictions to accessing
credit.

1.3 Procedure and Program

The Committee first met to deliberate on the Bill on Tuesday, July 18, 2017 and for
three (3) weeks thereafter. It read through the Bill and did its own deliberation of the
Clauses with the assistance of a UNDP consultant, Mr. Kevin Deveaux. The
Committee invited various stakeholders and called for submissions from the public
and other interested parties by advertising through the local newspapers (Fiji Times
and the Fiji Sun — Attached as Appendix A) on July 29 and August 1%, 5 and 15%,
2017 and the parliament website. The Committee was also briefed by the following
officials who are the drafters of the Bill from the Solicitor General’s (SG’s) Office
and their consultants:

Ms. Tracy Wong, Deputy Solicitor General (SGs Office);

Ms. Glenys Andrews, Senior Legal Officer (SGs Office);

Ms, Priscila Singh, Legal Officer (SGs Office);

Ms. Frances Nawaqatabu, Legal Officer (SGs Office);

Mr. Ariff Ali, Acting Governor (RBF);

Mr. Vereimi Levula, Acting Deputy Governor (RBF);



Ms. Lorraine Seeto, Chief Manager, RMC (RBF);

Ms. Wati Seeto, Manager Legal (RBF);

Ms. Christina Rokoua, Manager Financial System Development (RBF); and
Mr. Mervin Singh, Manager Corporate Communication (RBF).

e ® O o

Details of the Committee’s deliberations are provided in this Report.

The Committee was mindful of the provisions in Standing Order 111(1)(a) and
ensured that its meetings were open to the public and the media, except during
deliberations and discussions to develop and finalise this Report.

1.4 Committee Members

The substantive members of the Standing Committee on Justice, Law and Human
Rights are:

i. Hon. Ashneel Sudhakar (MP) (Chairperson)

ii. Hon. Mataiasi Niumataiwalu (MP) (Deputy Chairperson)
iii. Hon. Lorna Eden (MP) (Member)

iv. Hon. Semesa Karavaki (MP) (Member)

v. Hon. Niko Nawaikula (MP) (Member)

During the period for the deliberation on the Biil, the following change in
membership arose and alternate memberships were made pursuant to Standing Order
115 (5) where necessary:

i.  Hon. Mikaele Leawere (MP) {Alternate Member for Hon. Niko Nawaikula)
ii. Hon. Alivereti Nabulivou (MP) (Alternate Member for Hon. Lorna Eden)

2.0 PERSONAL PROPERTY SECURITIES BILL 2017

2.1 Introduction

The Personal Property Securities Bill, hercinafter also referred to as the Bill, is a
Fijian Government initiative which aims to bring into place secured transaction
reforms to facilitate the financing of movable personal property. This initiative will
also ensure the easy access to credit by micro, small and medium enterprises
(MSME’s) and individuals.

At the forefront of this initiative, the Reserve Bank of Fiji (RBF) took the lead role in
the reform and the development of the Bill. The Bill has been an accumulation of
three (3) years of extensive technical work and consultation with the drafters of the
Bill, the Solicitor General’s Office, the experts such as the Asian Development
Bank’s Private Sector Development Initiative (ADB’s PSDI), and various key
stakeholders in Fiji.

The Bill has been unanimously supported by all stakeholders that played a role in the
development of the Bill.



Fiji is the eleventh country in South Pacific region to adopt such legislation. 1t is not
something new but is a reflection of a well-established area of law that has been tested

for over half a century.

2.2  Written and oral submissions received

As part of its deliberation, the Committee conducted public consultation and heard
and received submissions on the Bill.

Submissions were received in writing and were heard from relevant stakeholders, on
various dates falling between and including August 1 to 9, 2017. Organisations and
individuals that made submissions to the Committee included:

i. ADB

ii. Fiji Chamber of Commerce and Industry;
iii. Judiciary Fiji;

iv. Ms Rohini Devi (a member of the public);

The Committee heard the oral submissions and read the ones in writing and took all
pertinent matters raised into consideration.

The Committee would like to extend its gratitude to all those who participated and
provided essential contribution to the Committee’s work.

2.3 Submissions

Summary of submissions of the above-mentioned organisations and individuals are
provided in this Report. Copies of the submissions are attached as ‘APPENDIX B’.

3.0 COMMITTEE’S OBSERVATIONS,
DELIBERATION AND ANALYSIS OF THE BILL

3.1 Impact of the Bill

The Committee noted that the Bill aims to modernise systems of security on personal
property. Modernisation means reform of the personal property security system in
Fiji. Personal property in the Bill does not cover land and fixed assets except for
property that is detachable from the land or the fixed assets, for example removable
housing materials and root crops.

The Bill will provide for the priorities for notices of securities filed with regards to
funds lent and secured by personal property and provides clear rules surrounding
listing and enforcement.

Increase access to credit will be a direct result of the enactment of the Bill. This
means that firms and individuals who previously could not access loans due to the
lack of acceptable collateral will now be able to access finance by easily pledging



previously unacceptable personal property as security for their loans. This would in
turn benefit the people of Fiji socially and economically.

An online Collateral Registry will be established that lists out security interests over
personal properties and is capable of notifying when a secured party is claiming a
security interest against the personal property of a debtor. This makes it more efficient
and convenient in terms of functionality and cutting down on time used in manual
searches and checks.

The Bill will expand on what can be used as collateral from just fixed assets of land
and building to movable personal assets or property. Such movable assets include
vehicles, industrial/agricultural machinery and equipment, commodities, agricultural
products (crops, livestock, fisheries, etc.); minerals and timber to be severed;
inventory; intellectual property rights; negotiable instruments; accounts receivables;
and bank accounts and insurance policies.

The enactment of the Bill is a positive step for Fiji as it will improve credit and in turn
impact the economy and the nation as a whole.

3.2  Analysis of the Bill — First Reading of the Bill and Deliberation
by the Committee

The Committee first analysed and deliberated on the Bill by reading through the Bill
Clause by Clause and noting numerous issues which were then forwarded to the
Committee’s consultant, Mr. Kevin Deveaux for his input. Mr. Deveaux is a
consultant assisting the Committee made possible by the support of the UNDP
Parliament Support Project. Discussions with Mr. Deveaux resulted in pertinent
matters being noted and these are as follows:

® The dates (years) for certain Acts referenced in the Bill are that of the principal
legislation and not the consolidated or most recent amendment.

¢ The impact the Bill has on other pieces of legislation such as Sugar Industry Act;
with respect to this, Clause 8(4) exempts payments and advances made by the Fiji
Sugar Corporation Ltd. under the mentioned Act.

e Impact of the rights given by priority of security interest and rights of third
parties, over a particular personal property.

¢ Establishment of the Registry, but does not clearly provide for the power of
Registrar to delegate authority and powers to Deputy Registrar or staff.

e Enforcement of Security Interests, but the Bill does not exempt any property that
may be necessary for household or personal use. The Bill does not mention any
special provision related to when a receiver is engaged in liquidation of assets of
debtor.

e There is limited reference to the role of the courts in addressing disputes under the
Act. There 1s limited mention of access to damages (civil damages) for viclation
of the Act.



3.3 Analysis of the Bill — Synopsis of the submissions received

Submissions on the Bill were also received from key and interested stakeholders. The
Committee took note of these submissions and the summaries of these are provided as
follows:

i Asian Development Bank’s Private Sector Development Initiative

The ADB’s PSDI provided a submission on the Bill and the pertinent matters noted are
as follows:

¢ ADB’s PSDI has, since 2014, provided technical assistance to the Reserve Bank of Fiji
(RBF), Solicitor-General’s Office (SGO) and the Secured Transactions Reform
Taskforce on personal property securities (PPS) reform. This has covered policy
issues, the content of the Bill, and the experiences of other countries that have
implemented similar reforms.

¢ This reform aims to improve access to finance, particularly for businesses. This is
achieved through (i) lenders having greater legal certainty in their interest over
personal property taken as security, and (ii) enabling borrowers to more easily
pledge personal property as security for loans,

e The underlying concept in the Bill is not new as it has been in place in numerous
other jurisdictions for a considerable number of years. Fiji needs to take
advantage of these international best practices through the enactment of laws that
implement such reforms.

e The existing legal framework governing secured transactions in Fiji has
deficiencies which increases risk and cost to lenders and therefore this reform
gives greater legal certainty to lenders.

¢ These deficiencies include: costly legal forms; extensive physical searches which
are not efficient or convenient; existing registries are cumbersome and offer
limited information that may not be reliable; secured lender’s priority against
third parties is not established by registration, but rather by legal formality, which
technically fails to consider all potential competing claims; enforcement is
expensive and uncertain, and usually involves court-administered procedures.

® These deficiencies can be overcome when a well-functioning personal property
securities framework is in place, which the law and associated online registry can
achieve.

e The Bill will provide an easy real-time way to determine whether the movable
property has been pledged as collateral.

¢ The Bill will ensure that lending secured by movable property will be simpler and
affordable.

¢ Parties still have access to courts where the facts are in dispute, and lenders must
respect other laws when seizing any collateral.

o The Bill will provide clear rules governing conflicting interests in movable
property.

® The current trend is that financial institutions are often unwilling to lend unless
borrowers provide fixed assets such as land and buildings as collateral. The new
law will facilitate greater access to finance in that it opens the opportunity to
expand lending using personal property as collateral.

10



ii,

The new law will be impetus for borrowers to rely on personal property which are
usually unable to be used as collateral.

The Bill will provide clear rules on how lenders can proceed in the event of a
debtor default.

Fiji Chamber of Commerce and Industry

The Fiji Chamber of Commerce and Industry made a submission on the Bill and the
pertinent matters noted are as follows:

il

Efforts taken on the international level in terms of standardising and reforming
Personal Property Securities Regulatory Regime are commendable.

This is also important when it comes to private international law as it also comes
under the United Nations Commission on International Trade Law
(UNCITRAL).

The Clauses are quite clear and straightforward in terms of the security and
secured obligations, the rights of each party that is involved and even it looks
after third parties and their interest in that.

There is mention on the laws that will apply should there be a conflict, especially
when looking at trade and international companies and companies that also have
international interest.

There is mention of the establishment of the Registry that will be recording all of
the information.

There is concern over the Registry which is in Part 7 of the Bill and how it will
actually function. The securities in Fiji are currently registered in different
Registries and the processes would be different from another, for example as
provided in the Companies Act, the Properties Law and the Land Registry.

It would be interesting to sec how to marry the Registry with all that are in the
Titles Office, the Registrar of Titles Office, Fiji Revenue and Customs, 1’ Taukei
Lands Trust Board when dealing with personal properties that are there.

The Bill provides for movable property, but it should be noted how the
obligations of the parties in terms of insurance, taxes are determined.

Certain laws will have to be repealed or be amended as a result of this Bill. This
raises the question of how the Companies Act will be affected with respect to the
definition of “security interest” in the Definition section. This is very important
because it highlights that any party can have an interest in this.

There is concern about how this would affect Board Members and Board of
Directors, in terms of the registration of interest and how this would affect them
and their other business interests.

The Judiciary

The Judiciary made a submission on the Bill and the pertinent matters noted are as
follows:

The use of the term ‘day’ may cause confusion, thus it is advised that the term
‘business day” be used instead and that a specific interpretation of what the term
‘business day’ refers to.

11



* Possession and control is crucial in determining priority between security
interests. Thus it is advised that a separate Clause be created to state what factors
will determine as to whether anyone has the possession or control of a particular
type of collateral.

e Intangible property should also be defined in the Bill.

¢ The Bill should provide for the registration of notice with respect to judgments or
court orders.

e Certain laws regarding personal property which could be affected are not
specifically mentioned in the Bill. Thus it would assist in clarity if such laws are
also stated.

* There were also some drafting issues noted and needed to be addressed.

3.4  Analysis of the Bill — Further deliberation on the Bill

After hearing the submissions, the Committee consulted the drafting team (SG’s
Office) and the consultants. The following is a summary of those discussions:

SG’s Office and Consultants’ views:

The Committee was briefed on the Bill by the representatives from the SG’s Office
and their consultants, the representatives from the Reserve Bank of Fiji (RBF). They
assisted the SG’s Office in the drafting of the Bill. The following are the pertinent
matters noted from those discussions:

e this Bill is an important development for our financial system as it is the
cornerstone of the reform for secured transactions and it addresses the current
financing gap and unlocks access to finance for private sector growth.

e the Bill aims to increase economic activity by making it easier and less expensive
to obtain credit and is directly correlated to higher economic activity which in-
turn leads to job creation, reduction in poverty and higher tax collection which is
then channeled back to all Fijians through improved or better services.

» the Bill increase debt but it should be noted that debt is not a bad thing if it is
managed well and within sustainable levels. A point that should be stressed when
the issue of debt is raised is that many would not have been able to own homes,
cars and other items if there was no hire-purchase credit.

o this Bill, in simple terms, allows those without land holdings to obtain credit and
when such credit goes for productive purpose, it will assist in more inclusive
economic growth.

¢ the Bill has been in the making for almost three (3) years with consultation with
all the relevant key agencies from the public sector such as the Ministry of
Economy, Ministry of Industry, Trade and Tourism, Solicitor General’s Office,
Association of Banks in Fiji (ABIF), Finance Companies Association (FCA), Fiji
Development Bank (FDB), Public Service Credit Union, Women in Business and
the Fiji Council of Social Services who formed the Secured Transaction
Taskforce. The consultation resulted in the coming up of a draft of the Bill that is
suitable for Fiji.

e Further consultation had been conducted with the Sugar Industry which included
the Fiji Sugar Corporation, Sugar Cane Growers Fund, Sugar Cane Growers
Council, Fiji Development Bank and the Ministry for Sugar, which lead to
completion of the consequential amendments of the Bill.

12



the bill expands the collateralisation base from just fixed assets of land and
building to what is termed as movable asset, such as wvehicles,
industrial/agricultural machinery and equipment, commodities, agricultural
products (crops, livestock, fisheries, etc.); minerals and timber to be severed,
inventory; intellectual property rights; negotiable instruments; accounts
receivables; and bank accounts and insurance policies.

the Bill is envisaged to not only improve access to credit, but will also lower
the cost of credit.

the Bill provides for filing of notices for priority lending and provides clear
rules surrounding listing and enforcement and establishes an online Collateral
Registry that lists out security interests over personal properties. The registry
flags if a secured party is claiming a security interest against the personal
property of a debtor. The Registry will make filing and retrieval of information
efficient and convenient.

the Bill does not require that the full loan documents be filed, but only enough
information to give notice to a searcher that a particular debtor and particular
property may be subject to a security interest.

there will be a transition period of six months for filing Notices, where pre-
existing transactions that will now fall within the ambit of this legislation,
These must be migrated into the registry in a fair way so as not to prejudice the
rights of the parties in these earlier secured credit transactions.

Other pertinent matters noted:

3.5

certain things will also need to be carried out towards the implementation of
the legislation and launch of the Online Registry and these are:

a) Enactment of the PPS Act;

b) Raising Public Awareness;

¢) ADB-PSDI team to procure the Online Registry and will need to customise
it;

d) ADB-PSDI team to train financial institutions on product development and
lending;

€) Training and walkthrough of RBF on Registrar role;

f) Setup/launch of Online Registry;

g) Training the financial institutions on the use of Registry;

h) Commencement of the Act and

1) Six month transition period.

Analysis of the Bill — Looking at other jurisdictions

The Committee considered the impact of the Bill on the country and thus resolved to
look at other jurisdictions with similar laws. The Committee relied on the advice by
the consultants and the views of submitters, as the information provided by them were
an accumulation of extensive research on the impact of such law in other jurisdictions.

According to ADB and RBF, the principles of personal properties securities reform
were first developed in the United States of America (USA) in the 1940s, and
implemented state-by-state in the 1950s. Canadian provinces implemented the reform
in the 1960s and 1970s. With the advent of electronic registries and online
capabilities, the PPS framework in the USA was reformed in the early 1990s to take

13



advantage of these technologies. New Zealand was the first country in the South
Pacific to pass a Personal Properties Securities Act in 1999, and it established its
online registry in 2002. Since then, most of ADB’s Pacific Developing Member
Countries, and Australia, have implemented the reform.

Fiji’s Personal Property Securities Bill closely follows the approach taken in the New
Zcaland Personal Property Securities Act 1999, and has a similar structure, in terms of
complexity and detail, as the Papua New Guinea Personal Property Security Act 2011,
The governments of the Cook Islands and Timor-Leste are working with ADB’s PSDI
to draft new PPS legislation.

PPS reforms have been adopted throughout the world, including in countries as
diverse as Cambodia, Vietnam, China Slovakia, Romania, Palestine, Jamaica and
even Afghanistan. On a larger scale, proposals for reforming the UK PPS laws are
likely to be put to the government in 2018.

The Fiji Chamber of Commerce and Industry advised that it was very significant that
PPs reforms have been given international attention. Other countries like New
Zealand, USA, Canada and Australia have also taken the lead in this and even our
African counterparts such as Kenya.

3.6 Outcome of deliberation

Following the deliberation, the following additional issues were noted which were
then considered with the assistance of the drafling team and the consultants. This
ensured that all relevant issues raised before the Committee are appropriately
addressed.

The following are the issues raised (stated in italics) and the direction the Committee
will take regarding these issues:

1. The Bill mentions “day" in certain parts. Should the word “day" be defined as
“business day " since the period to perform an act in 5 or 7 days seem short? Most
businesses are expected to be shut on Saturdays, Sundays, a public holiday, a day
which falls in between Christmas Day and New Year's Day which will further shorten
the period. Consideration should also be given to the days on which the Registrar has
refused access to the Register or suspended operation of the Register in whole or in

part.

The Registry is online and will be available 24 hours a day. The use of the Registry
does not depend upon the availability of staff as filings are directly committed to the
databasc.

With regard to other time frames within which certain actions must occur, most of
these are found in the clauses regarding enforcement. While one might think that a
longer period would be good for lenders, in truth they almost always prefer shorter
periods so that they can act more efficiently in enforcing their loans against borrowers
that are in default, for each day that passes means that the lender is losing additional
money and the collateral is at risk of being devalued. Further, there is always

14



significant planning that occurs prior to declaring a default, so the time frames that
apply in these cases are easily met as they are anticipated.

There is also an implementation impact on using “business days” as opposed to
calendar days. What constitutes “business days” is subject to the laws that govern
what a “working day” is, which can change from year to year, including when a
public holiday is declared.

This would cause lenders to have to track “business days” within their own IT
systems that track loan status so as to comply with the law. It would also require the
Registry to be changed each time there is a date change to holidays, which means,
every year. To perform these changes would be costly each year.

Therefore it is advisable that the term “day” be retained in the Bill.

2. It is noted that possession and control are crucial when determining priority
between some security interests. Therefore should the Bill be amended to provide a
separate provision that would state what factors will determine whether anyone has
possession or control of a particular type of collateral?

Generally, the term “possession” itself is not defined in a personal property securities
law. The risk in trying to define what constitutes “possession” is that the law may
limit the circumstances that constitute possession, to the detriment of a lender.

For this reason, none of the personal property securities laws in the Pacific have such
a definition, nor does American or Canadian law but they instead set out what
constitutes possession in certain situations.

The Bill follows this approach, and there are a few categories of collateral for which
the term “possession” is defined such as in Clause 3 which sets out what constitutes
“possession” for investment property (such as share certificates) and instruments.
Clause 3(3) provides the following text intended to help clarify this point:

“For the purposes of this Act, a secured party is not in possession of collateral
that is in the actual or apparent possession or control of the debtor or the

debtor’s agent.”

Further clarification on what constitutes possession in particular circumstances is
provided under clauses 23 and 35.

A similar approach is taken with “control” which is described in clause 24 and
elaborated on in clause 58 with respect to perfection of security interests in deposit
accounts.

Therefore it is advisable that the text of the Bill encompasses the meaning of
“possession” and “control” in different situations and that to have actual definitions of
the terms would not fulfil the objectives of the Bill and the secured transactions

reform.
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3. Should the Bill be amended to include a definition of “intellectual property” (IP)?
Other types of property are defined in the Bill.

It should be noted that there need not be a fixed definition of the term “intellectual
property” as this in effect would be limiting what may constitute intellectual property
given the broad sense of the term. It would therefore not be useful where intellectual
property is used as collateral in a security agreement.

4. Concerns have been raised by the public that some people may pledge their
personal property to a financier to save a court judgement from being enforced on
such property such as Family Court orders, fifa etc. Thus should the Bill be amended
to provide for registration of notice in respect of Judgments or Court Orders and
priority of Judgment or Court orders over secured credit providers?

It should be noted that the Bill allows judgment winners to file their notices on the
Register to protect their interests, as “execution creditors” which inter alia means —
“a person who causes or may cause personal property or fixtures to be seized under
legal process to enforce a judgment or legal obligation, including execution,
attachment or garnishment, or who has obtained or may obtain a charging order or
equitable execution that affects or relates to the collateral.”.

Clause 32 also provides the general rule on priority, that is, an execution creditor‘s
interest defeats a secured party that has not registered, but a prior secured party that
has registered before the execution creditor wins. The first 3rd party to file has
priority in the collateral.

5. It is noted that there could be instances where property subject to security interests
are located in rented premises which are subject to distress for rent. Therefore should
the Bill be amended to provide for matters concerning the Distress for Rent Act?

It should be noted that the Bill provides for the definition of “execution creditors”
who are persons/entities whose rights arise by operation of law. A landlord under the
Distress for Rent Act 1961 would be an execution creditor and therefore be subject to
the Bill to perfect his or her interests in goods that may be used to levy the distress for
rent. Accordingly, no amendment to the Bill is required.

However, in order to provide further clarity it is advisable that the following
consequential amendment to the Distress for Rent Act 1961 be added as a new
paragraph in the Schedule to the Bill:

“Distress for Rent Act 1961

6. The Distress for Rent Act 1961 is amended after section 3 by inserting the
following new section—

—Application of Personal Property Securities Act 2017

3A. Notwithstanding anything in this Act, a bailiff shall levy any distress for
rent in accordance with the provisions of the Personal Property Securities Act
2017.”.
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Subject to the amendment mentioned above being made to the Bill, any subsequent
paragraphs in the Schedule to the Bill will need to be renumbered accordingly.

6. Should provisions be made to allow registration of security interests and statutory
interests such as tax liability to be included in the provisions of the Bill?

It should be noted that the Bill provides for the registration of security interests and
statutory interests under the definition of “cxecution creditors” which are
persons/entities whose rights arise by operation of law:

¢ “execution creditor’” means—

(a) a person who causes or may cause personal property or fixtures to
be seized under legal process to enforce a judgment or legal obligation,
including execution, attachment or garnishment, or who has obtained
or may obtain a charging order or equitable execution that affects or
relates to the collateral;

(b) a trustee in bankruptcy;

(c) a receiver or manager;

{(d) a liquidator;

(¢) any taxing authority under the laws of Fiji, where a person liable to
pay a tax neglects or refuses to pay the tax after demand, and the
amount, including any interest and assessable penalty, together with
any costs that may accrue, is a charge in favour of the taxing authority
for the State upon all collateral belonging to the delinquent taxpayer,
subject to this Act; or

(f) the Fiji National Provident Fund where a lien arises as a result of
the failure to pay a contribution under section 108 of the Fiji National
Provident Fund Act 2011.”.

7. Should the Bill be amended in Clause 9(1)(c) by replacing the word “Act” with the
word “‘subsection”?

It is advisable that the text of the provision remain as is, given that clause 9 provides
for transactions that are not subject to the Act as a whole and therefore to use
“subsection” in paragraph (c) would not reflect the intention of clause 9.

8. Should the Bill be amended in Clause 15 by adding a new subclause afier
subclause (1) to read as follows:

“(14) Debtor must take reasonable care in the custody and preservation of collateral
in the possession and control of the debtor.”

It should be noted that there has been much discussion and debate in other
jurisdictions on the issue of debtors‘ care and preservation of collateral in their
possession however, given the overall intention is to promote economic growth, the
practicalities of monitoring a debtor’s care of collateral while in possession may not
be realistic.
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It is therefore advisable that the text of the provision remain as is without further
amendment.

9. Should the Bill be amended in Clause 15(5) by adding a new paragraph after (c) to
read as follows:

“(d) under any law, by law or regulations”

While it is noted that the requirement to comply with other written laws applies as a
matter of law, the Committee believes that in order to provide further clarity to the
provision, the following paragraph as redrafted below be added to Clause 15(5):

“(d) in accordance with any written law”.

10. Should Clause 19(2) of the Bill be amended by adding after the word “received”
the words “of the debtor’s request”?

While it is noted that that the insertion of the words “of the debtor‘s request™ after
“receipt” will not change the meaning of the clause, it is believed that this amendment
be made to the provision to provide clarity.

11. Should the heading of Clause 33(2) be amended to read, “Priority in advance and
Sfuture advances”’?

It was noted that for clarity purposes, that the heading of Clause 33 be amended as
follows:

“Priority in future advances and the interests of transferees of the debtor”

12. (a) Clause 33(2) is not clear on whether it deals with the transfer of rights in
advances and further advances or with any collateral.

Clause 33(2) may remain as currently drafted and given the amendment to the
heading as set out in the answer to question 12 above, that is:

“Priority in future advances and the interests of transferees of the debtor”.

Even if subclause (2) is separated out from clause 33, this would not change the
meaning of the clause and may be done.

(b) The drafting of Clause 33(2) seems vague as the word “that” used in the second
line after the word interest makes it unclear, when first read, whether it is referring to
the initial security interest or a new interest. Is there a possibility of drafting the
clause in a clearer way to make it easy to understand?

Given the amendment to the heading as suggested above, the text of subclause (2)
should remain as is.
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Additionally, this wording is the same language used in section 88(a) of thc New
Zealand Personal Property Securities Act 1999.

13. Should Clause 34(1) be amended by adding the words “in the collateral” after the
words “security interest”?

A secured party may subordinate their interest in both the collateral and in the right to
repayment (i.e. could grant another lender preferential rights to paid first while still
holding a priority position in collateral). Therefore, it is advisable that the text
remains as is in the Bill as the inclusion of the suggested text would be limiting on the
secured party’s ability to subordinate its security interest.

14. Should Clause 60(5) be amended to replace the word “futures” everywhere it
appears with the word “'future”’?

Advice received by the Committee was that the term “futures” is intentionally used as
it is a term used to refer to pricing of the right to buy/sell various commodities that
arises at a later point in time at a price to be determined at the present day/today.
Therefore it is advisable that this term remain in the provision as is.

15. Should Clause 66(7) be amended in the 3rd line by replacing the word “whole”
with the words “other goods™?

It is the person with an interest in the whole that is reimbursed when the removal of
the accession causes harm to the whole.

Therefore advice was received by the Committee that that the words “other goods” be
deleted instead and substituted with the word “whole” for consistency in the terms
used throughout the provision. The amended provision would then appear as follows:

“(7) A person, other than the debtor, who has an interest in the whole at the
time when the goods subject to the security interest become an accession, is
entitled to reimbursement for any damages to the interest of the person in the
whole that is caused during the removal of the accession, but is not entitled to
reimbursement for reduction in the value of the whole that is caused by the
absence of the accession or by the necessity of replacement.”

16. Should Clause 66(9) be amended by adding a new paragraph “(d)” to read as
Jollows:

“(d) an Order postponing removal of the accession”?
As a matter of practicality, a secured party who does not want to remove the accession
would simply not seek its removal in their enforcement action or seek an order from

the court to that effect. We therefore advise that the text of the provision remain as is
without amendment.

17. Should Clause 66(11) be amended by adding a new paragraph “(a)” to read as
Joliows:
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“(a) who is the debtor”
And then (a) and (b) to be changed to “(b)” and “(c)"”?

It should be noted that the secured party would have already commenced enforcement
against the debtor at this stage and the debtor would be aware of the circumstances.
The intention in subclause (11) is to notify others who also have an interest in the
collateral. Additionally, the debtor is a person who has an interest in the whole.
Therefore it is advisable that the text of the provision remains as is without

amendment.

18. Should Clause 66 be amended by adding new sub clauses as “(14)” and “(15)",
which provides when a secured party can refuse permission to remove accession and
when notice is not required in the event of pending court cases?

It is advisable that there is no further need for additional subclauses to clause 66.

Where a person who has an interest in the whole which is subordinate to a security
interest in an accession, the person may pay off the secured party and retain the
accession before the accession is removed from the whole by the secured party. This
is provided for under subclauses (10) and (11).

Further advice received was that a secured party who has a right to remove an
accession from the whole is required to notify other known persons who have an
interest in the accession before removing the accession. We advise that in the event of
pending court cases, notification would have already been given and a provision
requiring no notification to that effect would not reflect the intention of the provision.

19. Should Clause 75 be amended as follows:

“(1)(b) be amended by adding the words “and the passport number” after the word
“passport”;

(1)(f) be amended by adding the words “with registration numbers of entity”’ afler the
word “organised”’?

In regards to subclause (1)(b), it is advisable that the text remains as is, given that
only the name of the person is required for the purposes of conducting a search of
filing a notice.

In regards to subclause (1)(f), it is advisable that the text remains as is, given that not
all foreign entities may have a company number. It may also be difficult to search for
the foreign company in jurisdictions which do not have an online registry of their
own.

20. Should Clause 100 be amended by replacing the words “agrees to sell” with the
words “enters an agreement to sell” to give some sort of formality to the sale?
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It is not certain whether smaller trade creditors will be entering written agreements
and may instead work with verbal commitments, although bigger trade creditors
would most probably have this formal requirement. This however may be restrictive
of an “agreement” in the technical sense of the term therefore it is advisable that the
text remains as is in the Bill.

21. Should Clause 100 be amended in the fourth line by adding after the word
“section” the numerals “94(1)”? The Clause seems incomplete.

It was noted that the sentence is incomplete thus it is recommended that amendment
to the provision be made by inserting the reference to section “94(1)”.

22. Should Clause 101 be amended by replacing the words “‘agrees to sell” with the
words “enters an agreement to sell”’?

It is not certain whether smaller trade creditors will be entering into written
agreements and may instead work with verbal commitments, although bigger trade
creditors would most probably have this formal requirement. This however may be
restrictive of an “agreement” in the technical sense of the term therefore it is advisable
that the text of the provision remains as is in the Bill.

23. Should Clause 104 be amended as follows:
(a)(ii) amend by replacing the word “persons” with the word “debtors”?,

(a) amend by adding a new paragraph (iv) to read as follows:
“(iv) sent by electronic mail or any other approved electronic means.”

(b) amend by adding a new paragraph (iii) to read as follows:
“(iii) sent by electronic mail or any other approved electronic means.”

(c)(iii) amend by adding the words, “or delivered at” after the words “posted to”’;

(c) amend by adding a new paragraph (v) to read as follows:
“(v) sent by electronic mail or any other approved electronic means.”

(d)(ii) amend by adding the words “or delivered at” after the words “posted to”’:
and

(d) amend by adding a new paragraph (iv) to read as follows:
“(iv) sent by electronic mail or any other approved electronic means.”

This is so, since a notice to a company can also be hand delivered to the registered
office of a company.

It is recommended that the suggested changes be made to the provision including the
following;
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In clause {1)(a)(ii), it is recommend that the word “person’s” be substituted with the

word “debtor’s™.

Amendments recommended for the Bill

Therefore the Committee resolved to make amendments as follows:

Current provision Recommended amendment
Clause 15(5): Amendment to Clause 15(5) by inserting a new
“Secured party's duty to preserve paragraph after paragraph (c):
collateral “Secured party’s duty to preserve collateral

15. ...

(5) Subject to subsection (1), a secured
party may use the collateral—

{a) in the manner and to the extent
provided in the security agreement;

(b) for the purpose of preserving the
collateral or its value; or

(¢) under an order of the court.”

15. ...

(5) Subject to subsection (1), a secured party
may use the collateral—

(a) in the manner and to the extent provided in
the security agreement;

(b) for the purpose of preserving the collateral
or its value; or

(c) under an order of the court; or

(d) in accordance with any other written law”

Clause 19(2):
“Debtor’s request for accounting
19.—

(2) A secured party must comply
with a request under subsection (1)
within 14 days after receipt.”

Amendment to Clause 19 by inserting the words
“of the debtor’s request™ in subclause (2):

19....
(2) A secured party must comply with a

request under subsection (1) within 14 days
after receipt of the debtor‘s request.”

Clause 33:
“Priority in future advances

33. (1) Subject to subsection (3), the
time of priority that a security
interest has under section 30 applies

Amendment to Clause 33 by amending the
heading of the Clause to read as follows:

“Priority in future advances and the
interests of transferees of the debtor

to all advances, including future 33....7
advances...
2)..”

Clause 66 (7): Amendment to Clause 66 (7) by replacing the
“Priority of security interests in word “other goods” with the word “whole” in the
accessions first line of the Clause to appear as follows:

66.— ...

(7) A person, other than the debtor, who has an
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(7) A person, other than the debtor,
who has an interest in the other
goods at the time when the goods
subject to the security interest
become an accession, is entitled to
reimbursement for any damages to
the interest of the person in the
whole that is caused during the
removal of the accession, but is not
entitled to reimbursement for
reduction in the value of the whole
that is caused by the absence of the
accession or by the necessity of
replacement.”

interest in the wheole at the time when the
goods subject to the security interest become
an accession, is entitled to reimbursement for
any damages to the interest of the person in the
whole that is caused during the removal of the
accession, but is not entitled to reimbursement
for reduction in the value of the whole that is
caused by the absence of the accession or by
the necessity of replacement.”

Clause 70:
This Clause provides for the
Regulations.

Amendment to Clause 70 by shifting the Clause to
the end of the Bill to be part of the Miscellaneous
Part/provisions.

Clause 100:
“Debtor’s right to redeem collateral

100. At any time after the secured
party has taken possession of the
collateral but before the secured
party sells or agrees to sell the
collateral or is deemed to have
taken the collateral in satisfaction of
the obligation secured by it, the
debtor and any a person who is
entitled to receive a notice of
disposition under section may,
unless otherwise agreed in writing
after default, redeem the collateral
by—

@ .”

Amendment to Clause 100 (which would be
renumbered as Clause 99 due to the amendment to
Clause 70) by inserting the word “94(1)” into the
Clause to appear as follows:

“Debtor’s right to redeem collateral

100. At any time after the secured party has
taken possession of the collateral but before
the secured party sells or agrees to sell the
collateral or is deemed to have taken the
collateral in satisfaction of the obligation
secured by it, the debtor and any a person who
is entitled to receive a notice of disposition
under section 94 (1) may, unless otherwise
agreed in writing after default, redeem the
collateral by—

{a)...”

Clause 104:

“Manner of notification to debtors,
secured parties and other persons

104.—(1) Where a provision of this
Act requires or permits the
communication of a

demand or notification to a person,
the notification is effective—

(@} in the case a natural person who
is a debtor, when the notification
is—

Amendment to Clause 104 (1) (which would be
renumbered as Clause 103(1) due to the
amendment to Clause 70), as follows:

“Manner of notification to debtors, secured
parties and other persons

104—(1) ...—
(a)(ii) amend by vreplacing the word
“persons” with the word “‘debtors”?,

(a) amend by adding a new paragraph (iv)
to read as follows:
“(iv) sent by electronic mail or any
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@ ...

(ii) posted by registered mail to the
person’s last known postal address;
or

(ii) ...
®) ...

(¢/ in the case of a person who has
requested the notification, when the
notification is—

@ ...

(i) ...

(iii) in the case of a company,
posted to the company’s registered
office;

or

iv)...

{d) in the case of any other person,
when the notification is—

G ...

(ii) in the case of a company, posted
to the company’s regisiered office;
or

other approved electronic means.”

(b) amend by adding a new paragraph (iii)
fo read as follows:
“(iti} sent by electronic mail or any
other approved electronic means.”

(c)(iii) amend by adding the words, “or
delivered at” after the words “posted to’’;

(c) amend by adding a new paragraph (v)
to read as follows:
“(v) sent by electronic mail or any
other approved electronic means.”

(d)(ii) amend by adding the words “or
delivered at” afier the words “posted to”’;
and

(d) amend by adding a new paragraph (iv)
to read as follows:
“(iv} sent by electronic mail or any
other approved electronic means.”’

Schedule - Consequential Amendments

Addition of new Clause in the Schedule to read as
follows:

“Distress for Rent Act 1961

6. The Distress for Rent Act 1961 is
amended after section 3 by inserting the
following new section—

—Application of Personal Property
Securities Act 2017

3A. Notwithstanding anything in this Act, a
bailiff shall levy any distress for rent in
accordance with the provisions of the
Personal Property Securities Act 2017.”.

Other amendments to be made to the Bill, which are grammar related.

3.7 Gender analysis

The Committee took into account the provisions of Standing Order 110(2), where a
committee conducts an activity listed in clause (1), the committee shall ensure that
full consideration will be given to the principle of gender equality so as to ensure all
matters are considered with regard to the impact and benefit on both men and women

equally.
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The Committee considered that the personal property securities framework is not
discriminatory and is open to all regardless of gender. The Committee was satisfied

with the gender analysis conducted on the Bill.

4,0 CONCLUSION

After adhering to due process and the requirements of the Standing Orders of
Parliament, the Committee in its deliberation believes that this Bill is beneficial for
Fiji. It also made observations on the Bill as highlighted above. These observations
were carried out with consultation with the drafters and consultants so as not to upset
the objectives of the Bill. As a result it was recommended that certain amendments are
made and this are captured in red text in the Bill that is provided with this Report.

The Committee through this report commends the Personal Property Securities Bill
(Bill No. 38) 2017 to the Parliament.
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APPENDIX B

COPIES OF SUBMISSIONS RECEIVED BY THE
STANDING COMMITTEE ON JUSTICE, LAW AND
HUMAN RIGHTS



Pacific Department
Pacific Subregional Office

25 August 2017

Hon. Ashneel Sudhakar

The Chairperson

Standing Committee on Justice, Law and Human Rights
Parliament of Fiji

Government Buildings

Suva

Fiji

+

Dear Chairperson,

Personal Property Securities Bill 2017

Please find attached a submission on the Personal Property Securities Bill 2017 prepared by
the Asian Development Bank’s Pacific Private Sector Development Initiative (PSDI).

PSDI has provided technical assistance to the Reserve Bank of Fiji, Solicitor-General’s Office
and the Secured Transactions Reform Taskforce since 2014 on personal property securities
reform in Fiji, including for the drafting of the Personal Property Securities Bill 2017,

PSD! is a regional technical assistance facility cofinanced by the Asian Development Bank,
the Government of Australia, and the Government of New Zealand.

Yours sincerely,

Ko

Robert Jauncey
Regionai-Director

attachment: as stated

ASIAN DEVELOPMENT BANK
Pacific Subregional Office (SPSO)
5th Floor, Ra Marama Building
91 Gordon Street, Suva, Fiji

Tel. +679 331 8101

Fax. +679 331 8074



Personal Property Securities Bill 2017

Submission to the Parliamentary Standing Committee on Justice, Law and
Human Rights by the Asian Development Bank’s Pacific Private Sector
Development Initiative

Introduction

The Asian Development Bank’s {ADB) Pacific Private Sector Development Initiative {PSDI} is pleased
to make this submission on the Personal Property Securities Bill 2017 (‘the Bill') in response to the
call for submissions by the Parliamentary Standing Committee on Justice, Law and Human Rights.

Since 2014, ADB, through PSDI, has provided technical assistance to the Reserve Bank of Fiji (RBF),
Solicitor-General’'s Office (SGO) and the Secured Transactions Reform Taskforce on personal
property securities (PPS) reform. This has covered policy issues, the content of the Bill, and the
experiences of other countries that have implemented similar reforms.

PPS reform is targeted at improving access to finance, particularly for businesses. This is achieved
through (i} lenders having greater legal certainty in their interest over personal property taken as
security, and {ii) enabling borrowers to more easily pledge personal property as security for loans.

Brief History of Reform

The principles of personal properties securities reform were first developed in the United States of
America (USA) in the 1940s, and implemented state-by-state in the 1950s. Canadian provinces
implemented the reform in the 1960s and 1970s. With the advent of electronic registries and online
capabilities, the PPS framework in the USA was reformed in the early 1990s to take advantage of
these technologies. New Zealand was the first country in the South Pacific to pass a Personal
Properties Securities Act in 1999, and it established its online registry in 2002. Since then, most of
ADPB’s Pacific Developing Member Countries, and Australia, have implemented the reform:

Country Relevant Act

New Zealand Personal Property Securities Act 1999
Federated States of Micronesia Secured Transactions Act 2006
Marshall Islands Secured Transactions Act 2007
Vanuatu Personal Property Securities Act 2008
Solomon Islands Secured Transactions Act 2008
Australia Personal Property Securities Act 2009
Tonga Personal Property Securities Act 2010
Papua New Guinea Personal Property Securities Act 2011
Palau Secured Transactions Act 2012
Samoa Personal Property Securities Act 2013

Fiji's Personal Property Securities Bill closely follows the approach taken in the New Zealand
Personal Property Securities Act 1999, and has a similar structure, in terms of complexity and detail,
as the Papua New Guinea Personal Property Security Act 2011. PSDI is also working with the



governments of the Cook Islands and Timor-Leste to draft new PPS legislation, and once the
legislation is passed online registries will be implemented.

PPS reforms have been adopted throughout the world, including in countries as diverse as
Cambodia, Vietnam, China Slovakia, Romania, Palestine, Jamaica and even Afghanistan. On a larger
scale, proposals for reforming the UK PPS laws are likely to be put to the government in 20181

Reform Gives Greater Legal Certainty to Lenders

The existing legal framework governing secured transactions in Fiji has deficiencies which increase
risk and cost to lenders. That framework has its roots in legal forms established by either statute or
common law derived from English law. Deficiencies include:

» Llending has been organized around various costly legal forms, some of which are subject to
registration while others are not;

e Security interests in different types of assets are filed in different and unlinked registries,
requiring extensive physical searches to determine if assets have been pledged to another
lender (e.g. charges over motor vehicles are currently recorded at the Land Transport
Authority, while company charges are recorded at the Office of the Registrar of Companies);

» Stakeholders have expressed concerns that existing registries are cumbersome and offer
limited information that may not be reliable;

* The secured lender’s priority against third parties is not established by registration, but
rather by legal formality, which technically fails to consider all potential competing claims;

e Enforcement is expensive and uncertain, and usually involves court-administered
procedures.

These deficiencies can be overcome when a well-functioning personal property securities framework
is in place. The law and associated online registry provide a single framework that covers all the
security interests in personal property that lenders or businesses need to record. It enables lenders
to ensure that they have priority as the secured creditor, while reducing the costs of processing
loans, and allowing for more rapid enforcement of collateral agreements in the case of default.

The reform establishes a simplified “notice filing” registry, which will operate electronically and
without government registrar intervention. Registrations will be paperless, online and
instantaneous, eliminating uncertainty about the exact time and date of recording the security
interests. Registration serves only two purposes: (i) to provide notice to the public to inquire further
before buying or taking a security interest in property of the same nature described in the notice;
and (ii) to establish a priority date (the registration date} by which competing claims to collateral can
be settled. Documents submitted for registrations do not need to be examined, and no certificates
are issued to provide evidence of the existence or validity of a security interest. Thus, the operation
and maintenance of the registry requires minimal personnel, which greatly reduces costs.

! See http://securedtransactionslawreformproject.org.
2 |n this submission, the terms “personal property securities reform” and “secured transactions reform” are

used interchangeably. The terms “personal property” and “movable property” and “movable assets” are also
used interchangeably.



The reform reduces the cost and uncertainty of enforcements against collateral. It allows lenders,
after a default by the debtor, to seize collateral by any method provided by law, sell it, and apply the
sale proceeds of the debt, including without first having to obtain court permission for acting against
certain collateral types. Since the value of movable property can decline rapidly over time, a
streamlined enforcement process optimizes the value realized from the collateral. This reduces the
costs to lenders, as well as reducing the demands on national courts with respect to standard
enforcements. There are, nevertheless, provisions to protect debtors who find themselves in difficult
times by giving them a means to buy-back their seized collateral before it is sold to third parties.
Parties still have access to courts where the facts are in dispute, and lenders must respect other laws
when seizing any collateral.

Reform Facilitates Greater Access to Finance

As noted above, the reform gives lenders greater legal certainty over secured interests. This is a
significant reform objective that stands on its own merits, and one which significantly reduces risks
to lenders. But the reform also opens the opportunity to expand lending using personal property as
collateral.

Financial institutions have often been unwilling to lend unless borrowers were able to provide fixed
property (land and buildings}) as collateral. Most land in Fiji {as in the broader Pacific region) is
communally owned, however, and this restricts borrowers’ ability to pledge land as security for
loans, and its value to lenders as collateral.

Businesses do have movable assets that could be pledged as collateral — movable assets comprise
most of the asset value of small businesses — but these assets have not been accepted as collatera
by lenders because legal frameworks are outdated and lenders have not adapted their product
offerings to unlock the collateral value of these movable assets. In countries with unreformed
secured transactions frameworks, there is a significant mismatch between actual enterprise assets
and those that lenders are willing to accept as collateral: in the developing world, around 80% of the
capital stock of businesses is typically in movable assets, and only around 20% is in immovable
property.® While no such data is available for businesses in Fiji, it can be expected that the situation
in Fiji is similar,

As a result, many smaller businesses, peopie in rural areas, and many women cannot access finance.
This has reduced their ability to invest and expand. But it has also weakened incentives to formalize,
so that a significant portion of economic activity still takes place in the informal sector.

The absence of a secured transactions framework also encourages borrowers to seek unsecured
credit from both formal and informal lenders, which often carries more onerous credit terms.
Research consistently finds that loans secured by collateral have more favourable terms than
unsecured loans, for any given borrower or size of loan. A borrower able to offer collateral can

¥ A. Alvarez de La Campa. 2011. Increasing Access to Credit through Reforming Secured Tronsactions in the
MENA Region. Policy Research Warking Paper 5613. Washington, DC: World Bank.



obtain a larger loan relative to the borrower’s income, with a longer repayment period and a lower
interest rate.*

A well-functioning PPS framework will also give impetus to the development of lending products
which are not readily available but which are well-suited to the financing needs of Fijian businesses,

such as:

e Accounts receivable finance: Many transactions in Fiji are still mainly cash-based, and this
constrains this type of finance. But there are still opportunities. The standard industry
starting point, as it was in Asia, is to commence activity around very strong entities, such as
government and state-owned enterprises.

» Plant and equipment finance: This should be a standard product in any financial market but,
to date, few lenders are doing a comprehensive job reaching the potential market. Further
growth can be expected.

» Working capital/seasonal finance: The seasonality of the agri-economy means that financing
is needed to cover particular periods within the production and sales cycles. For example,
cocoa exporters need to buy beans from small collators and aggregate them prior to
shipment. Products can be based around contract orders and trade finance, using the
commodities and accounts receivables as collateral.

e Vaolue chain finance: The agri-sector throughout Fiji and the Pacific is characterised by
thousands of smallholder farmers, who supply their goods through multi-layered supply
chains. A value chain finance model uses the strength of an anchor business, usually an
exporter or processor, to give comfort to the lender to finance smaller and financial weaker
participants in the chain. This model holds the greatest potential for financing small and
medium enterprises in the Pacific, as demonstrated through the secured transactions
applications developed/under development in several markets that have already
implemented secured transactions reform, including Tonga (vanilla), PNG (palm oil, cassava
and vegetables) and Solomon Islands (coconut oil}. New value chain finance systems with a
range of financial technology and digital finance solutions are emerging, all of which benefit
from a robust registry of secured interests.

s Warehouse finance: Rural households often rely on the agri-sector. The seasonality of
agricultural production and the delays in reaching markets create opportunities for
warehouse financing. Farmers and traders need working capital finance that can be secured
against their invehtory, whether it be grain in a silo or yagona in a secure storage facility. We
are aware of opportunities to use this type of finance for cocoa, coffee, and copra in several
countries in the region, and there will be other applications other donors have identified.
This type of finance grows faster when there are various levels of private sector and public
warehousing with financially strong, reputable operators. The size of Fiji's economy and
agriculture sector lend themselves to the development of warehouse financing.

* H. Fleisig, M. Safavian, and N. de la Pena. 2006. Reforming Collateral Laws to Expand Access to Finance.
Washington, DC: World Bank.



Reform Lessons from Other Countries

Research undertaken by the World Bank found that the introduction of movable collateral registries
“is associated with an increase in the likelihood that a firm has a bank loan, line of credit or
overdraft, a rise in the share of the firm’s working capital and fixed assets financed by banks, a
reduction in the interest rates paid on loans, and an increase in the maturity of bank loans.”* That
research also provided evidence that smaller firms in particular benefit when secured transactions
reforms are completed.

Fiji is the 8" ADB Pacific Development Member Country to introduce PPS reforms. PSDI's
observations of the collective experience of those other 7 countries is that:

Second-tier lenders (development banks, smaller banks, and finance companies) typically
introduce movable assets products before first-tier lenders.

Finance companies have embraced the reforms more than any other class of lender, as they
are already active in asset-backed finance.

Large international banking groups are reluctant to grow their small and medium enterprise
{SME) ‘book’ in the Pacific. They are controlled by overseas head offices and adopt a very
conservative approach to Pacific lending i.e. they attach a high “country risk” factor to
Pacific countries; introducing new products is a lengthy process in these banks; and the
lending culture of these banks is based on taking real assets as collateral.

Borrowers are very comfortable with this type of financing, and see it as a real solution to
the difficulties they have had in accessing finance.

The various agriculture value chain financing applications worked on to date have
demonstrated how readily this type of financing can be adapted to all types of agriculture
financing.

Pilots facilities build lenders’ confidence in the instruments, while minimizing the risks to the
lender through this learning phase.

in the initial stages, movable assets financing is typically used to finance motor vehicle
purchases but, over time, lenders gradually expand their product offering to the working
capital and investment needs of business. The Australian and New Zealand experience was
similar: around 80% of initial registrations in New Zealand were for motor vehicles.

These lessons suggest that the role of second-tier lenders needs to be encouraged, but also that
first-tier lenders can play a much more prominent role in financing Fiji's economic development if
they embrace the reform.

Summary

PPS reform will:

Simplify and reduce the cost of lending that is secured by movable property;

*|. Love, M. Soledad Martina Peria, and S. Singh. 2013. Collateral Registries for Movable Assets: Does Their
introduction Spur Firms’ Access to Bank Finance? Policy Research Working Paper 6477. Washington, DC: World

Bank.



* Clarify rules governing conflicting interests in movable property;

* Provide an easy and real-time way to determine whether movable property has already
been pledged as collateral; and

e Provide clear rules on how lenders can proceed in the event of a debtor default.

The combination of greater legal certainty and greater scope for using personal property as
collateral will increase the availability of finance, while also reducing the risks to lenders. It will
promote investment and entrepreneurship, increase financial intermediation, and deepen financial
markets, all of which will spur Fiji's economic development.

Please contact Peter Dirou or Terry Reid on +61 2 8270 9444, or peter.dirou@adbpsdi.org or
terry.reid@adbpsdi.org, for any queries or clarifications in relation to this submission.



HIGH COURT OF FIJI
P.0. Box 2215 Government Buildings

Suva

Phone: {679} 3211 219 Fax: {678) 3300 574

Your Ref: Parl Our Ref: P30

9 August 2017

Hand Delivered

The Hon. Ashneel Sudhakar

Chairperson

Standing Committee on Justice, Law and Human Rights
Parliament of Fiji

SUVA

Dear Sir,

Re: Observation of Personal Property Securities Bill

Reference is made to your correspondence dated 27 July 2017.

Attached, please find our response to the Submission as requested.

Yours faithfully,

cc: Hon. CJ
CR



SUBMISSION - PERSONAL PROPERTY SECURITIES BILL NO. 38 OF 2017

It is noted that certain tasks are to be done within five or seven days which is
very short period.

As such it will be appropriate and to avoid confusion and for parties to always
refer back to Interpretation Act 1967 “day” be defined as “business day” and
“business day” be defined as a day other than:-

{a) a Saturday or Sunday or a public holiday in Fiji; or
{b) a day that falls between a Christmas day and New Year’s day; or

(e) a day on which Registrar has refused access to the register or has
suspended operation of the register in whole or in part.

This is in line with PPSA 2009 (Commonwealth).

Possession and Control is very crucial when determining priority between
security interests. Therefore what would amount to Possession and Control of
various types of collateral should be stated in the Act.

It is noted that what amounts to possession and control has been defined in
respect to few collaterals.

It is suggested that a separate section be inserted to state what factors will
determine as to whether anyone has possession or control of the particular type
of collateral.

Clause 2 defines “Intangible Property” to “include account receivable, a
deposit account, intellectual property and a licence.” Accounts receivable,
deposit account and licence have been defined but there is no definition of what
is intellectual property.

Judgment and Court Orders - There should be a provision for registration of
notice in respect to Judgments and Court Orders and registration of judgment
or orders and/or any enforcement proceedings taken in respect to the
Judgment or Order prior to any security interest being registered should take

priority.



F.

There is no provision which deals with Distress for Rent Act. In some case$ tzhe'
items subject to security interest would be located in rented premises. If the
lessor/landlord levies distress for rent then priority issues may arise in this
regard.

Statutory Interest: It is suggested that Priority in respect to Security Interest
and Statutory Interest be included in line with 873 of PPSA (Cth).

In respect to the clause of the Bill we submit as follows:-
Clause 9:

(1)(c): Second last line

- “Act” be replaced with “subsection”

(1){k): Second line

- word “other” before “written” be deleted.

Clause 15:

Suggest that clause 1A be added as follows:-

“Debtor must take reasonable care in the custody and preservation of
collateral in the possession and control of the debtor.”

(ﬂﬁ)(a}: last line

- Suggest that after the word *collateral” and “costs and expenses for
commingling of fungible”

- Add (d) - “any law, by-law or regulations.”
Clause 19:

(2): Second line

- After “receipt” add “of debtor’s request”
Clause 33:

Heading to read “Priority in Advance and Future Advance”



-

Clause 33[(2):

- It is not ciear whether this clause deals with transfer of rights in advances
and further advances or any collateral;

- (I it deals with any collateral then it should be under separate heading with
clause 33(3} becoming Clause 33(2).

- If however clause 33(2) deals in respect to transfer of rights in advance and
further advances then it should say so.

Clause 34(1): second line

Suggest the words “in the collateral” be added after the words “security
interest” and “any other collateral”.

Clause 39(1):
Correction: last word should be “perfected”

Clause 54(3): first line.

Word “assignee” be changed to “assignor”

Clause 6Q(S5): first line

Word “futures” (3 times) be changed to read “future”.
Clause 66:

(7) This section talks about damages to other goods and as such word “whole”
in third linie needs to be replaced with “other goods”

(9) Suggest clause (d) be added as follows:-
“(d) an Order postponing removal of the accession”

(11) Suggest clause (a) to state “who is the debtor” and then (a) and (b) be
changed to (b} and (c) respectively.

- Suggest sub-clauses (14} and (15) be added to state that when security party
can refuse permission to remove accession and when notice is not required in
line with sections 94 and 95(3),(6) and (7) of PPSA (Cth).

Clause 75:

(1}(b): Second line



Suggest “and passport number” be added after the word “passport”
(1){f): Third line

- Suggest “with registration numbers of entity” be added after the word
“organized”

Clause 94:
Suggest following clause be added:-

(e) - “the mortgugee whose same obligation is secured by an interest in real
pProperty and a security interest in the personal property”

Clause 95(2): second last line

- Suggest “subsection {1)” be changed to “section 94{1)".
Clause 100: First line

- Suggest after words “under section” “94(1)” be inserted.

- We are of the view the word “agrees to sell” would create confusion and
dispute.

- We therefore suggest that those words be removed and replaced with “enters
into written agreement to sell”

Clause 101:

Repeat comments in respect to the words “agrees to sell” in respect to Clause
100 and make same suggestion.

Clause 104:
(1)(a)(ii) - Suggest replace “person’s” to “debtor’s”
(1)(c)(iii): Suggest add “or delivered at” after words “posted to”

(1Hd)(iif): Suggest add “or delivered at” after words “posted to”



